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CHAPTER XX 


DRED SCOTT 


T HE United States Supreme Court does not like to be re 

minded of the Dred Scott Case. Which is nothing 
strange: In the house of the hanged the rope is not 2 
welcome topic of conversation. But the Supreme Court does not 
stop at merely avoiding the topic. In at least one case it has doru 
something with reference to it that is passing strange, to say the 
least. The Dred Scott Case has been omitted from the list pub* 
lished on the occasion of the Centenary of the Court, enu m era ting 
the cases in which the Supreme Court is supposed to have de¬ 
clared Federal statutes unconstitutional. 


is omission is particularly surprising because the compiler of 
the list was evidently anxious to make it as long as possible In¬ 
deed, so anxious was he to make a “showing,” that he even included 
one case that never occurred, and a few that did occur but in 
which no laws were declared unconstitutional. Under these cir¬ 
cumstances it is truly astounding to have him leave out the first 
real case in which a real law was actually declared unconstitu¬ 
tional. And that case—a case of the intrinsic importance of the 
Dred Scott Case / For it must be remembered that the Dred Scott 
Case is the most famous case in the entire history of this country 
both as to the issues involved and the consequences that followed 
it. The issue involved the entire future development of the coun¬ 
try ; and the result was the most bloody civil war of modem times. 

It is true that neither the decision nor its consequences were 
of a nature to be proud of. But other courts have sinned 

ireedom, and other cases have led to revolution aruf civil war 
There was the Ship-Money Case, for instance. And them was 
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James the Second lost his throne. But we do not find the English 
judges trying to hide these cases from view. Why, then, the pe¬ 
culiar sensitiveness of our Supreme Court? 

The explanation of this strange phenomenon is to be found in 
the peculiar relation of the U. S. Supreme Court to the Dred Scott 
Case, which is radically different from the relation of later Eng¬ 
lish courts and judges to the Ship-Money Case and Godden v. 
Hales. To the present-day English courts and judges the two 
English cases are a matter of the past—a past with which the 
English courts have completely broken, and about which they 
can therefore speak like other Englishmen. But Dred Scott 
is not a matter of the past as far as our Supreme Court is con¬ 
cerned. Instead of being part of the dead past, the decision in the 
Dred Scott Case is part of the living law administered by our Su¬ 
preme Court today. IVIore than that: The Dred Scott decision is 
the very foundation of our constitutional system as it exists today. 
Popular belief and professional opinion to the contrary notwith¬ 
standing, Taney, and not Marshall, is the Father of the Judicial 
Power. And its foundations were laid not in Marhury v. Madison, 


but in Dred Scott v. Sandford. 


Marshall 


tablished 


Marshall’s pretensions did not 

In 


extend to the vast domain which Taney actually conquered. 
Marhury v. Madison Marshall put forward the comparatively 
modest claim that in passing upon the right of Mr. Marbury to 
be Justice of the Peace of the District of Columbia during the 


had 


Congress 


writ 


that the law of Congress was not in accordance with what they 
believed to be the provisions of the Constitution, to disregard the 
law of Congress. But in the Dred Scott Case, Taney and his asso¬ 
ciates undertook, in the language of Mr. Justice Wayne, to settle by 
judicial decision the peace and harmony of the country . 

It is but natural that in the excitement which followed this 
decision, because of its effects upon the concrete question which 
then agitated the public mind, the revolution which it e ^ ect ®“ “ 
our constitutional system should have received less attention 

it deserved and would have received at any other time 




noticed by the discerning 


general 
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directed to the attempted settlement of the Slavery question, 
rather than to the change in our constitutional system which was 
involved. And perhaps properly so: The attempted disposition 
of the Slavery question made in the Dred Scott Case endangered 
the entire existence of the Union under the Constitution. The par¬ 
ticular place of the Judicial Power under that Constitution may 
therefore have been rightfully considered a subordinate question, 
even from the point of view of those who could clearly see the 
general constitutional implications of that momentous decision. 
The Union has been preserved without Slavery, notwithstanding 
the Dred Scott decision. But with it has been preserved Chief Jus¬ 
tice Taney’s decision as to the Supremacy of the Judicial Power. 

This statement may come as a shock to those who were brought 
up on our standard histories, all of which assure us that the Dred 
Scott decision had been overruled “on the field of battle” “by force 
of arms.” But “arms” are of as little importance as are “men,” in 
our theory of government, unless, of course, the “men” happen to 
be judges, particularly judges of the United States Supreme Court. 
A decision of the U. S. Supreme Court can, therefore, be overruled 
only by that court itself, or by special amendment to the Consti¬ 
tution. And even constitutional amendments are effective only in 
so far as the U. S. Supreme Court approves of them, as we shall 
have occasion to show in the course of this work. And the United 
States Supreme Court has expressly held that the Dred Scott Case 
had never been overruled. That settles the “field of battle” and 
the “force of arms.” As to the constitutional amendments—the 
so-called “war amendments”—it is clear that whatever they may 
have done to the particular problem involved in the Dred Scott 
decision, the problem of Slavery, they certainly did not touch the 
general constitutional change effected by that decision—that of the 
Supreme Court arrogating to itself, and thereby to every other 
court in the land, the right to settle by judicial decision the peace 
and harmony of the country, i.e. raising the Judiciary to a position 
of supreme political power . In fact, as we shall see when we come 
to discuss the Fourteenth Amendment, Taney’s political doctrine 
as laid down in his opinion in the Dred Scott Case, having survived 
the Civil War, Taney’s successors seized upon the “war amend¬ 
ments,” which were supposed to have overruled the remnants of 
Dnd Scott decision that had survived the smoke of battle. 
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and used them as an engine for the further aggrandizement of the 
Judicial Power first effectively established bv the decision. 

* 4 - 

But Taney was for many years in ill-repute among his coun¬ 
trymen, and the Dred Scott Case in very bad odor indeed. In Feb¬ 
ruary, 1865, Charles Sumner said in the United States Senate: 
“The name of Taney is to be hooted down the pages of history. . 

Xf you were asked to mention the incident of our history previous 
to the Rebellion which was in all respects most worthy of condem¬ 
nation, most calculated to cause the blush of shame, and most 
deadly in its consequences I do not doubt you would say the Dred 
Scott decision and especially the wicked opinion of the Chief Jus¬ 
tice.” 


By 1889 the fury of the attacks against the great Chief Justice 
personally had somewhat abated. But the Dred Scott Case was 
still in bad odor, and Taney under a cloud on account of it. It was 
therefore only human that those sitting in Taney's seat of power 
should have shrunk from calling attention to the foundation upon 
which that power rested. 

In order that the reader may get the full import of the Dred 
Scott Case in its relation to the development of the Judicial Power, 
it is necessary to go at some length into the history of that case 
as well as analyze carefully the decision itself and the accompany¬ 
ing opinions-of the judges. 

Slavery was one of the great irritants in the Constitutional 
Convention of 1787, and the subject of one of its great compro¬ 
mises. The problem did not, however, then loom very large. In 
fact, it was then the general belief, undoubtedly shared by the 
Framers, that the question would be solved naturally by the eco¬ 


nomic development of the country, and that slavery had been 
launched on the road to extinction by the compromise which be¬ 
came part of the Constitution. But the invention of the cotton 
gin shortly after the adoption of the Constitution turned the de¬ 
velopment of the southern states in an entirely different direction 
from that which had been expected at the time of the adoption 
of the Constitution. As a result of this the country became, in 
the eighteen-fifties, “a house divided against itself,” and most far¬ 
sighted people to the conclusion that the *TJnion could not 


minor 


economic 



endure half slave and half 

; of Slavery from 






«te tothe most momentou* problem 
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life in the country was a gradual one. About midway in this de¬ 
velopment came the famous Missouri Compromise. The develop¬ 
ment of the country between the adoption of the Constitution and 
the closing of the War of 1812 tended steadily to increase the im¬ 
portance of the Slavery question, so that when attention was again 
turned towards domestic problems after the close of that War, the 
question of the future of Slavery in the United States, and the 
economic and political development of the country in the presence 
of Slavery became acute. The question was focused on the ad¬ 
mission of the Territory of Missouri as a state of the Union. At 
that tune the balance was even between the free and the slave¬ 
holding states; and the free labor people of the northern states 
were fearful lest this balance be permanently upset by the admis¬ 
sion of Missouri as a slave state. After an intense struggle las t in g 
over several years, the problem was finally settled—permanently, 
as it was then believed—by the adoption of the famous Compro¬ 
mise devised by that great compromiser, Henry Clay. The prin¬ 
cipal features of this compromise were: 

1. That Missouri and Maine be admitted together, one as a 

slave state and the other as a free state, so as to maintain the 
balance; and 

2. That the great territory embraced in the Louisiana Purchase 

be divided by running an east and west line along the parallel of 

36 degrees 30 minutes north latitude, the territory below which 

line was to be slave territory, while the territory north of it was to 

be free. It was expected that in the future, as states were carved 

out from the territory thus divided, they would be admitted in 

pairs, one from the northern part of the territory and one from 

the southern part, thus perpetuating the balance of power between 
slave and free states. 

It is significant of the timeB that people believed that such a 

balance could be maintained permanently. But the development 

of the country after the adoption of the Missouri Compromise in 

1820 increased the maladjustment between free labor and slave 

labor, and widened the gap between the two economic systems; 

until, as we have already stated, the point was reached in the 1850 ’s 

when people came to the conclusion that the Union could not en¬ 
dure half slave and half free. 

this conviction, like the slave power itself, grew but slowly. It 

natural that the statesmen of the older generation should 
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still cling to the belief that the balance could be permanently 
maintained. One of the latest manifestations of this belief was 
the famous “Compromise of 1850”-—also fashioned by Henry Clay. 
But this compromise was only the beginning of the end. In 1854 
the slave power was strong enough to upset the balance by the 
formal repeal of the Missouri Compromise and the substitution 
of the so-called Squatter-Sovereignty Act, of which Stephen A. 
Doug la s was the author. But the repeal of the Missouri Compro¬ 
mise and the substitution therefor of the principle of Squatter- 
Sovereignty did not have the effect expected from it by its sponsors. 
It threw the country into political turmoil, and the new terri¬ 
tories into anarchy. The people of the territories attempted to 
solve the problem by force of arms, and the story is still known in 
history as the story of “Bleeding Kansas.” It was at this juncture 
that Chief Justice Taney and his associates on the United States 
Supreme Court conceived the idea of “settling the peace and har- 
mony of the country by judicial decision.” With what results we 

all know. , . . . + , 

The facts before the court, upon which the decision in tne 

famous case was based, were as follows: , . 

in istftA. a Dr Emerson, a surgeon in the United States Army, 

tookhLslave DredScott from Missouri, which was a slave state, 

to Rock Island, in the free state of Illinois. There Dr. merson 

and his slave resided for about two years, and then wen 0 resi 

in Fort Snelling, in Wisconsin Territory. This was free ternt y, 

being part of the original Louisiana Territory lymg north of the 

line of 36 degrees 30 minutes north latitude, in which slavery 
line in ou u e . Here Dr _ Emerson and 


While 


__ Missouri Compromise. 

his slave resided for another two y ears - D 

Emerson, was married to Harriet, a slave acquired by Dr Emerson 

from another surgeon in the United States Army. h 

two children were bom, one on free territory and the other in 
ctofA of Missouri after Dred Scott had returned with his 




to that state. , . . j 

he M^^e^fre^^when taken by his master toWtem 

L, territory, brought an 
to recover hia own freedom aa weB m 

T n the court of firat matance 
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him 

1 —I - --^ -- y W V* A V | 7 V/A U'JLJL ^ 

Missouri Supreme Court upset what had previously been consid- 

iL _ — i^ljJf 1 /».i . . /“'VL * /» T . • « * _ 

Chiei Justice Gamble wrote a 


court holding that, under the law of Missouri, Scott had achieved 
freedom when Dr. Emerson took him to reside in free territory. 
Dr. Emerson appealed to the State Supreme Court, and that court 
reversed the decision of the lower court, holding, by a divided 
bench, that when Scott returned to Missouri his status as a slave 

In giving this decision, the majority of the 
- _~urt upset wl 

ered the settled law of that State. __ 

vigorous dissenting opinion in which he maintained that the de¬ 
cision was wrong in principle and contrary to the well-settled law 
of the State; and he stated his belief that the court's action was 

due to the unfriendly attitude of the northern states towards the 
South on the subject of Slavery. 

_ When the Missouri Supreme Court reversed the judgment ob¬ 
tained by Dred Scott in the lower court, it sent the case to that 
court for a new trial. In the meantime Dr. Emerson had trans¬ 
ferred the title to Scott to his brother-in-law, a Mr. Sandford, who 
was a citizen of New York. Thereupon Scott brought a new action 

^ . e e era ^ District Court of Missouri, setting forth the same 
claims T - 1 1 ’ ~ * - — 


In 


J . • -4 tDt XII 

or er o e able to sue in the Federal Court, Scott had to allege 
iversity of citizenship between himself and his master, and he 
did so by alleging himself to be a citizen of the State of Missouri 
and his master to be a citizen of the State of New York Techni¬ 
cally, the action was for an assault committed by the master upon 

“j h h e “ e “ ber ! of his family- But the complaint made it 

! Cklm ,° f • assault was based u P° n ^ fact that his 
master held him and his family to servitude while they were in 

Jmow^ e L P a°nle» - T °hT complaint ’ the ““ter P u » in what is 
Known as a plea in abatement—a claim that th« P™trf ^ 


had 


became 


or aecide the case upon the merits-—asserting that the 
no jurisdiction. The legal consequences of this plea 

itself and L°L^ sto ™-“" tres in this case in the Supreme Court 
The phraseoloev o^ttiiT *1 the decision was announced. 

and we shall $ve itS 1^°^^ i “ POrtlU1Ce ' 

comet^d^yffhfftSisVurtougR^ 

nopuaance of the action aforesaid, becaust he ^ ttat^id 6r 
°f action, and each and every if them, ( f Ty^M vT^ 
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crued to the said Dred Scott) accrued to the said Dred Scott out 
of the jurisdiction of this court and exclusively within the juris¬ 
diction of the courts of the State of Missouri; for that, to wit ; 
the said plaintiff Dred Scott is not a citizen of the State of Mis¬ 
souri, as alleged in his declaration, because he m a negro of Africa* 
descent his ancestors were of pure African blood, and were broug it 
into this country and sold as negro slaves, and this the said Sand- 
ford is ready to verify ; wherefore he prays judgment whether this 
court can or will take further cognizance of the action atoresaid. 

Scott thereupon demurred to the sufficiency of this plea; i.e., 
he maintained that, assuming the statement of fact contained in 
the plea to be true, it did not deprive the court of jurisdiction. This 
claim was based on the legal proposition that the mere fact that 
Dred Scott was a negro descended from negro slaves did not pre¬ 
vent him from being a citizen if he were a free man. In other 
words, the issue raised by the plea and the demurrer was, whether 
free negroes could be “citizens” within the meaning of the United 
States Constitution, and therefore capable of suing in the Federal 
courts. The lower Federal court ruled on this question in bcott s 
favor—holding that his descent from negro slaves did not in itself 
prevent him from being a citizen, and that he was entitled o 
litigate the question of his freedom in a suit in a ec era cour , 1 
his master were a citizen of a different state from himself. 

With the plea of abatement overruled, the defendant in e sui 
had the choice of either appealing from this decision to the Um e 
States Supreme Court, or proceeding to try the case upon the 
merits. He chose the latter course, and the case was , ' u ' reu P 
heard on an agreed statement of facts reduced to wntmg jd 
signed by the attorneys for both sides, stating the fact substantially 

“ TTh* n <»urt thereupon considered the case upon its merits, and 
decided against 8cott, on the ground that ha statue depen e 
the low of Missouri, and that since the highest court of the State 
ZZld thru by hie return into the State ofM^nhe 

££%£ TSSiX^S^e of its own opinmn on the ef 
7jlf tote! sojourn * free territory, since it was bound by tbs 

Um as laid down by the Missouri , rt ^jjgpoaw 

Under the theory upon ^ 

a# the ease, the question of the Missouri Comp 
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any way involved in the decision. Scott appealed to the United 

States Supreme Court. The questions presented to the Supreme 

Court by the arguments of counsel were as follows: 

First: Was the question of the correctness of the decision of 

t e ower court on the plea in abatement before the Supreme Court 

—or was that court precluded from considering that question by 

reason of the fact that the case had actually been tried and decided 
on the merits? 

Second: If the question raised by the plea in abatement was 

open for consideration in the Supreme Court—was the ruling of the 
lower court on that question correct? 

Third: If the disposition of that question was correct, and 
the merits of the case were therefore to be considered—was the 
ecision upon the merits made by the lower court correct? 

questions- qUe8ti ° n “ turn resoIved itself into the following 

, *• ^ “ , the l° wer court right in considering itself bound by the 

k ' d d0W “ by 4116 Supreme Court of Missouri in Scott v Em- 

2. If the court below was wrong in that regard, and the oues- 
lon may be enquired into in the Federal Courts independently of 
that decision-what is the law of the subject? That is to ly 

ttat <° m UP0 “ his return int o Missouri, assuming 

State—didluf become a" free whlf ^7^ ° Ut of the 

of mnois or in the Teiritory of W^nrinf® “ “ State 

above ammss" problems involved required that the 
snbsequent voint* theD *~ for the necessity to consider 

mspt the &n* U one of the Points 

oonsiderinif anv of die mthout necessity of 


ml 


now known 
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twice, 
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was 


and that Judge 
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Nelson was commissioned to write the opinion of the court, 
opinion was actually written and appears in the printed record 
of the case. It is a curious document in more ways than one. It 

is not labeled either as a concurring , . . 

though it is usually spoken of 

the usual statement being that the Died Scott. Case was decided 
bv a majority of seven to two. As a matter of fact, it is at leas 

U .. * 1__it nrliMCDC < 

technically speaking—a 


j 


cr opinion, because it advises a 

— - or*' 7 -J 1 .1 

different disposition of the case from that actually made by e 
court. But the most striking thing about it is that, although a 

dissenting opinion, it reads as if it 

court, disposing of the case in the name of the court. It is clear 
that it was written in pursuance of the commission given o u ge 
Nelson to write the opinion of the court affirming the judgment ot 
the court below. And it is evident that for some reason oi o ei 
Judge Nelson refused to change the formal parts of his opinion 
as originally written so as to adjust his opinion to the new disposi- 

111 Old of C2tS6. i x i "vt i ^-t-i * 

The importance of this lies in the fact that Judge Nelsons 
opinion avoided the ambitious project of “settling the peace 
harmony of the country by judicial decision” If therefore the 
Supreme Court had stood by its original decision andthe case^ 

no Dred Scott Case in the histone sense of the term. But & 
winea otnerwi.se Chief Justice Taney and a major of hr A. 

s: s «™ s = 


dates aeciaeu ui»t ^ - n +h rn untrv. 

Court’s taking a hand in the disturbed con l• rVimnro- 





‘‘peace and 



_ __ Missouri 

to establish by judicial decision that 
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550 as to enable ^Ir. Buchanan to foreshadow the happy solution 
ot the problem and the restoration of “peace and harmony” to the 
country in his inaugural address delivered on March 4th, 1857, a 
memorable day in the judicial annals of this country. The opinion 
of the court was delivered by Chief Justice Taney, and each of the 
other judges wrote a separate opinion. These opinions vary in 
length from a few lines written by Justice Grier to the seventy 
pages of the official report covered by Justice Curtis’ opinion. 

The decision was that the lower court was right in its decision 
upon the merits of the case, but wrong in considering the case upon 
the merits— for the reason that Scott was not a citizen within the 
Meamnjr of the U. S. Constitution, and could not, therefore, sue in 
the Federal courts. (19 How., 393) The disposition of the case 
uas that the judgment for the defendant upon the merits should 
. e r "y? rsed and the sult dismissed for want of jurisdiction. This 
CW ^J ’ W n CO ? tra 7J° the dis P° sition which the Supreme 

Judge kelson s opinion, which was that the judgment be affirmed 
In order to appreciate the significance of this change, it should 
be remembered that it mattered not in the slightest either to Scott 
wto his master whether the judgment of the court below was 

. ,° r 1 e SU1 ^ dismissed. In either event Scott and his family 

raiained slaves But if the judgment of the court below had been 

affirmed, Chief Justice Taney’s opinion would not have been writ 

the que f°o of the constitutionality of the Mis- 
Boun Compromise nor of the citizenship of free negroes .ndl 

he Constitution could have been touched upon. The change of 

of' B ti U el 6men l enabled ^ e ° f un7o p ^ 

eDab,ed the to consider the quest.™ of 
fZ,”ofT m T ** C ° nCeded - But ^ even the 

to prove the contrary and despite their recLteTr,^ . & u 

pelted to do so by the requiremenu of t£ Z TSTe'Tj 
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was made as much a ground of attack upon the court, or even 
more so, at least among lawyers, as the actual decision of the 
constitutional questions involved. And from the present-day point 
of view, this is one of the two great questions involved m that 
justly celebrated case— the other being the historically revolution¬ 
ary fact that a general law of Congress was, for the first time in the 

history of the country, actually declared unconstitutional in such 
a manner as to make an actual difference to the country. 

Associate Justice Curtis was so positive in his opinion that the 
court had no right to examine the question on the merits after it 
had decided that the Federal courts had no jurisdiction in the 
matter, that he declared the opinion of the court, in so far as it 
touched on the subject of the constitutionality of the Missouri 
Compromise, an unwarranted assumption of authority , saying. 


“I dissent therefore, from that part of the opinion of the ma- 
inritv of the court in which it is held that a person of African 

descent ^cannot°be t 'a citizen of the United States, and! regret! 

must go further and dissent both from what / deem P 

Congress commonly called the Missouri Compromise Act, and 
grounds and conclusions announced m then? opinion. 

And Justice McLean went even further. He not only declared 
that he did not consider that part of the opinion whrch declared 
the Missouri Compromise unconstitutional good law, but 

nounced that he did not intend to be bound by 

rebellion on the part of a dissenting member of the United Sta 

Supreme Court not duplicated in the entire history of that court. 

“In this case-says Justice McLean -^■***&£ 

as alro^nany "other 

S4ich are 

1 shall certainly not regard it as aucti. 

to decide for ourselves whether 


In coder 




may 1 




of authority by the court 


it is by die 



* -m : 
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be tested assuming, of course, that the general power of the court 
to declare a law of Congress unconstitutional is granted. 

Chief Justice Taney begins his opinion with a discussion of the 
first question mentioned by us above, namely, whether or not the 
question raised by the plea in abatement is open for the considera¬ 
tion. of. the Supreme Court after the case had been tried upon the 
merits in the court below; and he comes to the conclusion that that 
question as open for the consideration of the Supreme Court. Two 
o t e Judges, Judge McLean of the minority, and Judge Catron of 
the majority, dissented from this position of the Chief Justice; and 
it must also be assured that Judge Nelson disagreed with that posi¬ 
tion. On the other hand, Judge Curtis agreed with the Chief 
Justice on this particular point. We must therefore assume that 

—__ r « * i • i i in deciding this question in a 

manner which laid the way open for a consideration of the ques- 

101 L? C1 tizenship raised by the plea in abatement. 

m T7 e Chl f f Ju » tic e then proceeds to discuss the question of citi¬ 
zen ip under the United States Constitution most elaborately 

an comes to the conclusion that under the Constitution free 

tL e falouest U * ld n0t + u G f tizens ‘ This was the first great constitu¬ 
tional question m the decision as finally made, and raised the first 

g eat point of contention both in the court and in the public prints 

"'tl l Udge ° Urti3 f - th « subject very exhaustwdy 
and seems to have proven beyond a doubt that the Chief Justice 

Z3 ^ thiS P ° int Jud * e argument seems to be am 

and adjudicated cases. The Chief Justice’s argument 'is S 

hSoTtokfn T? h St °™ “^derations, and it is in this part of 

ofso^iany vehtnmt”^! 6S i the .r leb [ ated state mento-the subject 

maHn6 - the , statement ^ 
an historic fact. “^I^Xe^BuT^ 

n^iy rMiW Und h“^ ted ' y trUe that Juetioe Taney wan not 
•merely reciting a historic record but waa m J L 

historic record the basis of his contention that f S xy 118 8Upposed 

DQint of k; m provision8 the Constitution The 

point of argument was that _ ___ T A . e 

a race 







have meant 



14 


government by judiciary 


them to be included in 

a citizen may sue in the Federal courts. We need not discuss here 
whether as a matter of logic the conclusion at. all follows from t le 

, , i * * j l i i ^ 4 - /a ri t n a i - T \ n O Q 1 — 


premise 


important 


iea:ea degradation ui wic -— — - - „ . . 

of the Constitution was being made the instrument of continuing 

that degradation under the Constitution. Which is of course. 

quite a different matter from the disinterested recital of historic 

facts. But the matter looks even worse after we read in Ju ge 

Curtis’ opinion the recital of numerous facts which conclusive y 

prove that Chief Justice Taney’s statement with respect to the 

alleged universal degradation of the Negro at the time of the 

adoption of the Constitution is untrue in point of fact. U‘ “ 

these circumstances the matter Becomes i* ;„Hi,lirine 

was the Chief Justice reporting history incorrectly and indulging 

in questionable logic, but he was using these false historical data 

as the instrument of the questionable logic m order to arrive at 

conclusion which would permit the continuance or accentuation 

of conditions unfavorable to the Negroes at the present day un er 

the Constitution. , • _j however untrue the history, 

But however poor the logic, ana nowevei justice 

there was the resulting conclusion, joined m J h 

i Q ^ninritv of the Court that the word citizen as used in x, 

U S. Constitution did not include free Negroes. And « that bej, 
the plea in abatement should havebeen sus ame , ^ a 


dismissed m mic wuiu — - - ., , ,__ „: + :„ pn 

free Negro cannot be a citizen, Dred Scott could ”ot be a cito® 

Missmiri; and if he could not be a citizen of Missouri, there 


meaning 


Constitution, upon which bcott reneu u actually 

nnurf.R This legal conclusion led directly to tne ju & 

rendered; namely, that the judgment of the court e “ , 

ZeT^dgment upon the merits, mas wrong, and that the sud 

should be dismissed for want of jurisdiction. 

Bat if that be so-why did not the Supreme Court stop 

This is the gravamen of the complaint o 

Me juwww; neither the h as been abh 

ateK nor any of their defenders eithe ’ which oui 
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courts proceed in the consideration of the constitutionality of leg¬ 
islation. Judge Curtis puts the case thus: 

Having first decided that they were bound to consider the 
sufficiency of the plea to the jurisdiction of the Circuit Court, and 
aymg decided that this plea showed that the Circuit Court had 
not jurisdiction, and consequently that this is a case to which 
the judicial power of the United States does not extend, they have 
gone on o examine the merits of the case as they appeared on the 

i^har ef01 r? court ai jd jury, on the issues joined on the pleas 

“ nai the Ant oTls 20 the questiol \ of the P ower ° f Congress 

to say that, m my opinion, such an exertion of judicial power 
transcends the limits of the authority of the court, as described by 

opinion of the majority of the court/’ gea ln tills 

Answering this point. Chief Justine T ailo . 


x. But ’ before we proceed to examine this part of the case fie 

X n • th f m f nts > u it . ma y be proper to notice an obfection 
has been said fha* 01 * 1 authority of *bis court to decide it; and it 

of the Circuit Courtf or/th 01 ^ ^ a * S agafost the jurisdiction 

by Tl^Xn to 

tsgwrss that part J th * sPassat 

^ error of thad^ 

there is a plea in abatement or not.** ’ ’ ' ^ucthcr 

th *u fl ° Undere "O' 1 ”- 1 for a considerable 

fOT b r hha ’ “ the °f whiTh he citetone 

udes this part of his opinion with the following statement: 

ment for the** by a j V d «- 

°fj ud »PePt would not iurtifythbS>nrt S'“ 
an error m the rudemen+ zi l y : s court m sanctioning 

^bich, if sanctioned, might be drawn^if^ u P<>n the record, and 
“nous mischief and inhSL, il Precedent and lead to 
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If this means anything, it is thi 


s 


That while fmm a pcruriiiiry 

XI UUO uicaim c** »j- ** j *£-* * - v “ -- 

or personal point of view it may make no ditfrmico to i he pai n. - 
involved which form the judgment in this case takes, it is ot gi 1 at 
general interest that the error of the lower court bo corrected, le.-t 
it “be drawn into precedent.” Wc shall discuss later on the ques¬ 
tion whether the reason given the Chief Justice applies to a case 
in which the procedure adopted would make it necessary to i c- 
clare a law of Congress unconstitutional. For the present let us 
assume with the Chief Justice that an error appearing m the record, 
which might serve as a precedent in future cases, warrants the 
consideration upon the merits of a case of which the court had 
no jurisdiction. If this rule be sound, that would manifestly war¬ 
rant the consideration of the case upon the merits only tf the meats 
of the case had been erroneously decided below. But in the opinion 
of Chief Justice Taney and the majority of the Court the decision 

upon the merits in the lower court was correct. 

But it has recently been suggested by a very able writer that 

the further consideration of the case, if not necessary, was a e^ 
L conclusion already reached bythe Chief Justice namely that 

the court had no jurisdiction. Whether or not such a reas 
a sufficient excuse for declaring a law unconstitutmna 1 willje 

discussed later. For the present fetus *****^*t 

x* 7 rmlH hp sufficient, and let us see what results iouow . m 

a consideration of the second half of Chief Justice Taney’s opinion, 
a, tAMi&ux _• j±V i p^qp on the iner* 


^f=rt=^onthat Bred Scott was still a slave 
and therefore, the court below had no ^“ch^/jus- 

SToX poffi^of view he was justified in considering; the ca* 
upon aTnierits. and in the course of that consideration to declare 

the Missouri Compromise Act oon ^ ltu ^i°“ „ - th courae of 
Let us therefore foUow Chief Justice Tariey m Ae 

reasoning which lea nun a+at ^ the oroblems m- 

Chief Justice Taney hunself states tne pruu 

volved in this part of the case as follows: 

Bring this part of the controversy, two questions 

^ t ° g SXXtSy^thS^StaSs 


tttill a slave 
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2nd. If they were not, is Scott himself free by reason of his 

removal to Rock Island, in the State of Illinois, as stated in the 
above admissions ?” 


The Chief Justice then proceeds to consider at length the first 
question indicated by him—namely, the effect of the sojourn of 
Scott and his family at Fort Snelling in Wisconsin Territory. It is 
in this part of the case that the question of the IVIissouri Compro¬ 
mise Act was involved, and it is in this part of the opinion that 
that famous Act was declared unconstitutional. The substance of 
the argument was this ‘ Slaves were not only property like any 
other property, but they were a class of property particularly fa¬ 
vored by the Constitution and placed especially under its protec¬ 
tive wing. By the Fifth Amendment to the United States Con¬ 
stitution, Congress is prohibited from making any law which would 
deprive any citizen of his property without due process of law. But 
by prohibiting slavery in the Louisiana Territory north of 36 
degrees 30 minutes north latitude, Southerners who came to settle 
in that part of the Territory were automatically deprived of their 
slave-property—they could not, therefore, settle in that part of the 
national domain on terms of equality with citizens of northern 
states For, says he, Northerners could bring all of their property 
with them without any loss to them, while the Southerners would 
lose their slave-property if they brought all of their property along 
with them. Therefore, the Missouri Compromise is unconstitu¬ 
tional as depriving citizens of the United States of their pronertv 
without due process of law. H 


This part of the Chief Justice’s opinion is not distinguished bv 
pat clearness either of thought or of language, and it is therefore 
ard to say whether the Chief Justiee meant to say that the Fifth 

Amendment prevented the interference of Congress with slave 
property as such, irrespective of any discrimination which it miaht. 
work between citizens of different states , or that the Fifth Amend 
ment could be invoked in this case because as an actual fact“ 
mg at the time of the adoption of the Constitution as well as 
, ePea ™' * he Volition of slavery worked a discrimination be- 

citizen ! r ® ltlZ T° f slav f holding statea on the one hand, and the 

? ree e ? on the other - “ the use of the common terri- 

. . entire people - 14 seem from a passage 

op^L^fut^. that he understood the 
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But the conclusion arrived at by the Chief Justice that the 
Missouri Compromise Act was unconstitutional did not dispose o 
the case before the Court. There still remained the second ques- 

tion indicated by the Chief Justice, namely, the effect of the so 

r>* ii * il c <j _ TllirirviQ T+ woe iirmilftstlOnecL tha/t 

iourn upon Scott in the State ot Illinois. 

J r - •. 1 j.1_ j. 

Illinois 
a free man. 


It was unquestioned that 

ree territory, anu tiia-b s sojourn there made him 

a free man. It should be noted in passing that the assumption that 

Illinois was free territory was based not only on the fact that the 
right of a state to abolish or prohibit slavery was conceded, but 

that Chief Justice Taney concedes that Ilhno.s was free^^^^y 


even Deiore a . r»nir._ +Vip 

with reference to the territory northwest of the °, h . ™ 


“Ordinance” passeu -- ~ ; +11 +inn 

tion and confirmed by Congress under the Cons • 

answers the argument which the 

gress to pass the Mi “ KT.^ to the Northwestern 

Territory without the Propriety ^^that P"°" S a dis . 
been questioned, by ma t j legislation of Congress with 

tinction in this r^pect betw^n ^ ^ game legisla tion 

with respeet b) the Louisiana^ argument trying to 

thus confronted at the e unconstitutional with the 

prove the Missouri {reedom acqu ired in IlUnois. He 

problem of disposing of S summary fashion by adopting 

disposed of this * t o Missouri deprived him 


ft to tne terntui v — - 

passed originally by tl» Congress of + the Confedera- 


obtained 


in free territory. 


_Curtis has answereu — - - ■ mann er 

the constitutionality of the Missouri Cwnp*> B hed tha t part 

that seems quite unanswerable ^ehas effect of 

although on this point there d h with the merits of 

among jurists. But we a ^”°l^“^‘ tere 8 t 8 us here is, first, the 
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latter connection that the questions we are now considering become 

important. For the question of the manner in which the Missouri 

Compromise was declared unconstitutional turns largely on the 

question whether or not such a declaration was necessary to the 

adjudication of the case before the court. The Chief Justice and 

his associates of the majority were stung to the quick by the 

charge that the passing upon the constitutionality of the Missouri 

Compromise Act was an extra-judicial performance not necessary 

for the adjudication of the case. They kept on defending it, and 

so do some of their adherents to the present day. Mr. Justice 

Wayne, whose concurring opinion is published in the official report 

immediately following that of the Chief Justice, prefaces his re¬ 
marks by the statement that: 

Nothing belonging to the case has been left undecided, nor has 
any point been discussed and decided which was not called for by 
the record, or which was not necessary for the judicial disposition 

the court ” wa ^ ^ bas been done, by more than a ma jority of 

Let us therefore see whether that is so in the Chief Justice's 
own view of the case. In analyzing his opinion, the first thing to 
be noted is that the Chief Justice did not follow in his discussion 
the order of the questions suggested by us above, in that he dis¬ 
cussed the question of Scott's sojourn at Fort Snelling before dis¬ 
cussing the question of his sojourn at Rock Island, although the 

151.1,1,PT* miocfirm a 1 _ i ® 

manner in which 

It will be 


~UISL me case, Doth m the man 
it appears in the record and as a matter of logic. 

recalled that Scott’s sojourn at Rock Island occurred before his so¬ 
journ at Fort Snelling, and in the official record of the case that 
appears first. Of course, if, for logical reasons in the develop- 
”*r ° f the fe**? "gument, the fact of his sojourn at Fort Snelling 
• e “ greater importance than his sojourn in Illinois, the order 

anDeans! have , actually occurred or in which they have 

dl n'Ti W ° uld h® of no “Prance. But such is not 

■JoureTYn° f he ” g f? ent demanded that the effect of Scott’s 
rn J a IUl "° 18 should be considered first. And Chief Justice 

confesses that he was not doing the proper thing 

whk* ~ * 1 ?? naturaJ order of the case, by the excuse 

he gives for doing so. He says that he wanted to consider 

question of the freedom of Scott and his family, and then 
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if he should decide against the freedom of the rest of the family, 
he would consider whether at least Scott himself was free. 11 ’ 


this is clearly a subterfuge. For as a matter oj fact the ground 
upon which he finally disposed of the question of Scott s sojourn 
in Illinois—namely, that upon his return to Missouri he lost the 
benefit of whatever freedom he may have acquired in free terri¬ 
tory, disposed of the whole case, and the very elaborate discussion 
of the entire question of the constitutionality of the il/twouri Com¬ 
promise Act became superfluous. The real reason for C Je ^ 

Taney’s departing from the natural and logica 
was that that course would have prevented him from dlscuss ™8 
the constitutionality of the Missouri Compromise Act, and that 

mn<t his chief -purpose in the second decision . 4 

U, °*But Zl was P not permissible under our official theory of the 
Judicial Power. Under that theory the right of the courts to pass 
upon the constitutionality of laws is derived from **£££?«*■ 

pass judgment on the rights o not y )e passed upon 

ollaxv of that theory, that legislative acts may nor De P" 5 

adversely by the courts except in tL a denial 

/’me right to the individual litigant whose rights are , adv «”' ^ 
ot some rigidb w theory of the Judicial Power 

h^ten recently'1 by f^esMen^ld^leC^ 

^nTal B ^r“ Association, August, 

1923 , in the following language. _ 

“There is a curious misconception tCcomtTs^aUMl 

upon to dl f^ ar ® e - “t^the outer gate of Congress waiting to 

visit a jealous S death, of approval 

ttnd over them* ^ m “ 0 ?^/?Metions of the court, surely 

or of veto . 

>t eo one Bbcp -— 7"rC« v— mmiA Rut. veg 

1923 ): 

(S=«TeoTth of Massoahufts v Me^n,^ o f Con 

1 « ‘We have no pow« ^ ^emew^ana an ^ questl01 

jury aufteedoy^^t T'hen the power exercised is that of M<Wf 

dtetaSng the law appSitebl* to 


>nd the administration 

court itself has said 1 





It 
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amounts to little more than the negative power to disregard an 
unconstitutional enactment, which otherwise would stand in the 
way of the enforcement of a legal right.’ 

“Shall we say that when an American stands before the court 

demanding rights given him by the supreme law of the land, the 

court shall be deaf to his appeal? Shall wrongs visited upon him 

by the illegal excesses of Congress or legislatures be less open to 

redress than those which he may suffer from courts, or sheriffs or 

military tyrants or civilian enemies? If this be so, if in any such 

case the ears of the court are to be closed against him, it is not the 

power of the court that has been reduced but the dearly bought 

right of the citizen that is taken away.” (48 American Bar Asso¬ 
ciation Reports, 204) 

It will be noted that Mr. Davis as well as the United States 
upreme Court concede that that august body has no general 
power of declaring acts of Congress unconstitutional, and that the 
source of that power lies in the necessity of the case, as so elo¬ 
quently stated by Mr. Davis, the necessity of doing justice to indi¬ 
viduals and of securing to them their rights against the tyrannical 
acts of Congress and other legislatures. But the stream cannot 
rise above its source; the power cannot extend beyond the neces¬ 
sity w ich creates it That much the Supreme Court as well as Mr 

DOt onlyconcede . but vehemently assert! 
As they must, m order to escape the charge of usurpation. 

th. w U * S k ° re ’ , t6St , the decision the Dred Scott Case by 
e test thus set up by the Supreme Court and its eloquent de- 

ttotforeV w ave t r e “’ that teSt “ necemit V- The only question, 
therefore, is. Was there any necessity for declaring the Missouri 

Compromise Act unconstitutional in order to do justice to anv 

li . tiga " t ’ 8 ri * hte ? Tested by that “acid 
t«t tiie answer must be m the negative. There is not even anv 

° f «*• in the Dred Scott Case by thl mj*™ 

* e declaration of the Missouri Com- 


promise Act unconstitutional ? 


Chief Justice Taney 


gatto it was quite immaterial whether the judgment 

■ ■ or the suit dismissed, __ ^ 


At e excuse that a 

th areoord must be oorrected in order that it may 

that to be 



bad faith 
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pronounced without declaring the Missouri 

constitutional and no e ™ r ot a y that Act unconstitutional, 
rniirt was in fact corrected by declaring that i\cr uncm » 

This charge of bad faith which is proven to a mathematica 
^ Judge Grier in his very brief opin.on concurs 

with both Judge Nelson who voted for affirmance an with t e 
9^1;" L n;™ which is done. Putting the case very bluntly he 


ace to him 

‘Whether 1 


savs* ‘Whether the judgment, uc -- - , . th 

jurisdiction, it is justified by the decision o 

■ ^ writing a 

JU ?. _ *_ +V.A Missouri Compromise Act uncons 


following 


think the judgment should 


Circuit 


Judge Catron MKm. oy-mg* which means 

review the question raaed y J,P course, the judg- 


that the judgment musr oe _ . favor o{ Dre d 

ment should be reversed and decision give 

goott as recommended by Justices McLean and Curtis), a 

votes for dismissal <MmrpaR i v falsifying the flimsy 

We thus have three of the judges expressly fa^iijdng^^^ 


excuse given oy wc — Missouri Compromise 

*.«»!■/ S" CTa,” Tu— T«w -1 

Act unoonstitufaonaL But _ ^ than what has already 

tbs mamity dEthe oourt “ . _ of the ^ which we 

on this question. We must admit, howeve^ 

—- the point made before, and 

__thehanos 


beheweto be de 
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this case, “we are only discharging our duty” as an honest his¬ 
torian, and we could do no less and remain such. 

The criticism of the profession against the decision of the 
majority follows in the main the point made by Judge Curtis in 
the passage quoted above,* namely, that the Court having come 
to the conclusion that the Federal courts have no jurisdiction in 
the matter, it had no right to proceed further and to consider the 
case upon the merits. As we have already said, we consider this 
argument unanswerable. But the point thus made does not cover 
the entire ground. As we view it, the Court had no right to de¬ 
clare the Missouri Compromise Act unconstitutional even after 
a consideration of the case upon the merits. Not even on the 
supposition that the merits of the case were gone into for the 

purpose of finding additional grounds in support of the contention 
that the Federal courts have no jurisdiction. 

In the first place, under the theory of judicial review as laid 
down by the Supreme Court and re-affirmed by Mr. John W 
Davis as the official spokesman of the legal profession, the Court 
can have no power to declare a law of Congress unconstitutional 

which ™n vT 4 ° f ,, an ° ddU l onal « round in support of a decision 
: ** «* litigant stands 


additional 


men, wmcn ute court is going to give anyway. Nobody’s rights 
possibly be affected by the question whether the decision is 
correct on one or two grounds. An additional ground cannot of 

course. mali-A onv _• ii • i . _ 01 


make a difference 


And 


tiie accepted offirial. “““onahty of any legislation, under 
as laid down by that Power itself. There clearly is no J2 


assume 


Court had nei 

s£- * 

senalTd^h 1 ^ ™ Ddumoa ’ nameI y> that free Negroes were 
Pended uponwhether or not he was in fact free. What then 

ite disc^of^r uS 1 ° ^ the C0Ura 
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conclusion, reached at the end of the case, that Dred Scott was 
still a slave. It is this conclusion which is supposed to have justi¬ 
fied the consideration of the case upon the merits in quest of 
additional ground for dismissal. But while it is true that that 
conclusion required the examination of the question whether or 
not Dred Scott was a slave, it is not true that it depended upon 
the declaration of the Missouri Compromise Act unconstitutional. 

The lower court had in fact reached the same conclusion with¬ 
out ever having considered the question of the Missouri Compro¬ 
mise. And so had Judge Nelson. And the Court must ultimately 
fall back upon the ground assigned by the court below and 
adopted by Judge Nelson— in order to save its own decision. 

For if the majority of the court had not done so, the decision 
in the case on the merits would have had to be different at least 
as to Dred Scott himself. But once resort is had to the Missouri 
law as interpreted by the lower court for determining the plain¬ 
tiff's status we have our “additional ground” without considering 
the Missouri Compromise Act. There was, therefore, no necessity 
to consider the Missouri Compromise Act even for the purpose 


of the “additional ground.” 

ALi here is where the question of the order in which the points 
were considered by the court becomes material—indeed, decisive. 
As we have already pointed out, the question of the effect of the 
Missouri law should have been considered, in the natural order of 
the case, before the Court ever came to the consideration of the 
effect of Scott's residence at Fort Snelling. If, therefore, the our 
had followed the natural and logical order of the development o 
the case, it would have obtained the additional ground without 
ever touching on the question of the Missouri Compromise Act. 
It is only by discussing the questions out of their natur an 
logical order that the Court managed to discuss the Missouri Com¬ 
promise Act before discussing the effect of the Missouri law upon 

either Dred Scott or his family. , 

Furthermore, the logical order of the case was not the owy 

*hythe queation of the effect of ^***£*££2 
Scott and his family should have been considered 
required also by the very judgment which was waOsx 
Su -iSapnttMa/Oowt was called ^ 

j*. m ka/i ^jMPtnlruirl to consider tbs case upon 
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below was right. That naturally brought up the reason assigned 
or 1 s ju gment by the court below. That reason, as we have seen 
was that the Missouri law made Dred Scott and his family slaves 
upon their return to Missouri, irrespective of the effect of their 
sojourn in free territory. The Supreme Court was therefore bound 

eLT S t 2 h er 6 re fTu thUS aS8igned before considering anything 
else m the case. And having come to the conclusion, as they say 

y ave, that the Missouri law had the effect claimed for it by 

had inThe C °h rt ^ C A ief A JUStiCe Taney and the majority already 
“S ands both reasons which they assigned for the dis- 

no ieceslitv COn tt t0 J kat conclusi ™> ^ere was not only 

wo necessity to consider the Missouri Compromise Act but the 

becamrabsolutT 11 ^ the ^ uestion °f its constitutionality 

affect the case L m c constitutionality of that Act could 

e case m any shape, form, or manner. 

Compromise Act unconstitu- 

power even under the m “PT ° C< ° f ^'Potion of political 
reZu, the OSimd and orthodox doctrine of judicial 

the’unuPstato SuTre^r T ^ ‘ he very ^ time when 

Clare a W Supreme Court actually used ita power to de- 

in a manner to make a 

act of usuipaSor^n'’ Jco^n^t T™' £ ^ a 

And this is more interpreters. 

apolitical institution. For, eW ‘ er <“ 

♦tore, is no limit upon it except the i^lf thPwh'T" 

-And no one who re&ds thp n ri> j « ^ who wield it. 

Z? ** Te h hardl ; 

5^the tone meaning of the Conetitution or ” enbvftei,^ 

Y»g^of the Constitution, or of their own powers th^“ 

ST fOT CODSidering this at such 
not merely a wrong decision. It 
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at the Dred Scott Case was not 
with respect to the relation of 
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the Federal Judiciary to the Legislative Department of the Federal 
Government, but that in destroying the Missouri Compromise Act 
Chief Justice Taney employed as his lever a revolutionary con¬ 
ception of the Due Process clause which was used by his suc¬ 
cessors as a means to revolutionize the relations of the Federal 
Government to the state governments, as we will show when we 

come to discuss the Fourteenth Amendment. 

The great excitement caused by the Dred Scott decision is well 

known to all students of American History. The word excite 
ment” is hardly adequate; the word “rebellion” rather more ade¬ 
quately expresses the public sentiment in the North. Its results 
are equally well-known, although historians are still debating 
whether or not Dred Scott actually brought on the Civil War. 6 

Mr. Warren, in his Supreme Court, says that the decision in 
the Dred Scott Case elected Lincoln, and the election of Lincoln 


brought about the Civil War. 

The decision was attacked from many angles: For the senti- 
merits expressed, or supposed to have been expressed, by t e ie 
Justice and other members of the majority; for its false history, 
or alleged false history; for its bad law, which it was claimed was 
at variance with the court’s own decisions on many points, bub- 
sequent decisions of the United States Supreme Court have un¬ 
doubtedly shown the Dred Scott decision to have been wrong on 
many points. The important thing, however, from our point 
view, is not so much the revolt of pubUc opinion against the court 
for having rendered such a decision, as the attitude of the 1 g 
statesmen at the time to the decision as a rule of action binding 
upon Congress and the Executive Department of the Government. 
In this connection we are not interested so much in the opi 
of those who denied the obligatory force of the decision beca 

was obiter dictum, as in the opinion of those w ^^ e l e other 
liditv as an exposition of the Constitution obliga oy ___ 

departments of the government because of the t that°many 

meat which *♦- And there can be no doubt that many 


leading statesmen of the time—men whose eminence 
lawyers was unquestioned, and whose fame aa stateanen _ 8 

down the pages of American history have t 



now 
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fused to recognize the authority of the Judiciary as an exclusive 
exponent of the Constitution was Thomas H. Benton, the great 
Missouri statesman whose eminence during the Middle Period 
was excelled by three men only: Daniel Webster, Henry Clay, and 
John C. Calhoun not counting General Jackson, who was in a 
class by himself. Benton's opinion on this subject is particularly 
important since he had the honor of being seriously considered as 
successor to Chief Justice Marshall, thus being classed with Daniel 
Webster and Henry Clay as a statesman-jurist. In fact, it is be¬ 
lieved that it was due to his own disinclination to accept the posi¬ 
tion that he was not actually named to the position which Mar- 
all vacated and Taney filled. (Warren, Supreme Court , II 265) 
Benton was now at the close of his distinguished career, and 

hS CtTuXTcw“ th Dred Sc0tt decisi0n may be ordered 

hw1f a^™, e th remembcrcd ’ thiS conne °tion, that Benton was 
himself a Southerner, coming from the slave-State Missouri and 

a Democrat, although an anti-slavery Democrat. Benton’s nro 

°!5 ‘j® Dred Scott Case took th e form of a volume 
somewhat cumbersome^*’" . _ r it * . — _ under the 


that 


*7 Mtssoun Compromise Act and the Self-Extension of 

zsszs, ?s£r ‘”*• 

body of this work is naturally devofpd in a *i j 

“rneltt““ ty ° f the Missouri Comp™^ 
“ b ‘ S a “ itude da the JuS 

-ion, appeal* ontire discus- 

"which reads as follows: P *8 ph of the Introduction, 

wholly U gU 8 to thi = Examination, 

b^Hise they are held to be ^ nec l4 an< ^ goes to them 

tetve capacity, and on which the Supf^^w^k** l ? 9is ~ 

** control that body; as heretfSot^t^ - ^ 5?* 710 Tl 9 ht to 
°* ^. Up ited States, the Sedition iiTdte • ^r T tf ° f h‘ h h 

opiaion of ite 
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Benton then proceeds as follows: 

“Congress holds its powers from the Constitution . . . The 
duty of the member— his allegiance his fealty is. to the Consti¬ 
tution* and in performance of this duty — in the discharge of this 
allegiance—in the keeping of this fealty — he must be governed by 
the words of the instrument and by the dictates of his conscience. 

* * .And were it otherwise—was Congress to look to judicial in¬ 
terpretation for its powers—it would soon cease to have any fixed 
rules to go by: would soon have as many diverse interpretations 
as different courts: and the Constitution itself, like the Holy 
Scriptures, in the hands of councils and commentators, would soon 

cease to be what its framers made it. . . . 

“In assuming to decide these questions,— (Constitutionality 

of the Missouri Compromise, and the self-extension of the Consti¬ 
tution to Territories,)—it is believed the Court committed two great 
errors: First, in the assumption to try such questions: secondly, 
in deciding them as they did. And it.is certain that the decisions 
are contrary to the uniform action of all the departments of the 
government—one of them for thirty-six years; and the other for 
seventy years: and in their effects upon each are equivalent to an 
alteration of the Constitution, by inserting new clauses m it, which 
could not have been put in it at the time that instrument was 

made, nor at any time since, nor now. . .. ,, , i 

“Far from settling the question, the opinion itself has become 

a new question, more virulent than the former! 

Benton closes this Introduction with these words: 

“I object to the Court’s opinion, not only because it was with- 

out jurisdiction, and wrong in itself, but because it 'f°fJ oh £ c £: 
perUsming to the policy, or civil government oj the U«^n-nnte 
fering with the administration of the affairs of the State. 

This was also Lincoln’s opinion on the subject. And it may be 
said that it was probably the position of most of the 

in"changed their views on the subject under the stress of necessity 
arising from the Slavery problem, or keeping their opm 
themselves because of the agitation of that problem. 

without few of contradiction that before the Slavery^ 
L became acute Benton’s point of view was more popular with 
Southern statesmen than with those °f the North. ^ ^ 

Lincoln stated his views cm the subicct vmy ole y- 

famous Chicago address, delivered on July l<Wh, , 1888 , , 


th p Senatorship against Stephen 


- ■ „ f # * 
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“I have expressed heretofore, and I now repeat, my opposition 
to the Dred Scott decision; but I should be allowed to state the 
mature of that opposition, and I ask your indulgence while I do so. 
W hat is fairly implied by the term Judge Douglas has used ‘re¬ 
sistance to the decision’? I do not resist it. If I wanted totake 
Dred Scott from his master, I would be interfering with oronertv 
and that terrible difficulty that Judge Douglas speaks of of inter- 
ering with property, would arise. But I am doing no such thing 
as that; all that I am doing is rejusing to obey it as a political 
rule. It 1 were in Congress, and a vote should come up on a ques- 
tmn whether slavery should be prohibited in a new Territory, in 

Spit £r°u ?- e D [ ed Scott decisl0I b I would vote that it should. 

what I would do. Judge Douglas said last night that 
+ + decision he might advance his opinion, and it might be 

it was made 

nronprfv fh l® n' / ?t - was ,reversed. Just so! We let this 

decfsion y We win t™ A 1 , 6 " 8 ' 00 ; b “* we T ' v , iU try to reverse that 
nhieef fee 1 !, P ? 1 'A "’here Judge Douglas would not 

hai to re^,er!e SI T . he , wl ! 1 . obe y. lt it is reversed. Somebody 

TZIJ, decision, since it is made, and we mean to 
eve ^ anc * we mean to do it peaceably. 

ri«inJi. e . S 5 CredneS ? tbat Ju <ige Douglas throws around this de- 
ound any other decision. I have never heard of such a thine 

lawv;r^™, n L aPParently contrary t0 that decision, or that good 

kher ?n S historv D k Z iS ^ 6r f‘ k “ d: » ^eZt 

upon which it stands are not facts at all in manv instances -^ 

madeTn2er“o maTv a rf a qUeS w r, ' Tthe 6rSt instance ° f a decision 
evc/been held 1^“,'' plaCed ’ baS 

Judge Douglas will have it tW jh 7 a ? “J 41 ®* 1 . law - But 
dinary decision made nnd fk an< ^ s m ust take this extraor- 

and give their vote in Congress in^co^dan d 1 na circumstances, 

tional bank was constitutional? Y j y a X : f^ ’ d ? cl 1 ing , that a na- 


T I * £ _ -O Cv iia - 

SEfttta:terJSf s ! ’ “ 

Supt«. •«.*.»-» 


That 
was urged upon 


constitutional; and Gen 
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eral Jackson then said that the Supreme Court had no right to lay 
down a rule to govern a coordinate branch of the government, the 
members of which had sworn to support the Constitution that 
each member had sworn to support that Constitution as he under¬ 
stood it. I will venture here to say that I have heard Judge 
Douglas say that he approved of General Jackson for that act. 
What has now become of all his tirade against resistance to the 

Supreme Court’ ?” 

And a week later he returned to the attack in his speech at 
Springfield, where he said: 

“Now as to the Dred Scott decision; for upon that he makes 
his last point at me. He boldly takes ground in f ^yor of that 
decision. This is one half the onslaught, and one third of the 
entire plan of the campaign. I am opposed to that decision in a 
certain sense, but not in the sense which he puts on it. I say that 
in so far as it decided in favor of Dred Scott s master, and against 
Dred Scott and his family, I do not propose to disturb or resist 

the decision. , . T xu* t. +v, Q f ™ 

“I never have proposed to do any such thing, l tninK inarm 

respect for judicial authority, my humble history would not sutler 

in comparison with that of Judge Douglas. He would have the 

citizen conform his vote to that decision; the member of Congress, 

rule of political action for the people and edit he ^P^mentso/ 
the government. / would not. By resisting it as a political rule, 
I disturb no right of property, create no disorder, excite no mo . 

T .lT\fr,ln then proceeds further to elaborate his position, and to 


defend General Jackson’s view of the subject, by quoting i nomas 
Jefferson. He refers to a letter of Jefferson’s written in 1820 from 

which he quotes the following passages: 

“You seem, in pages 84 and 148, to consider the fudges 
ultimate arbiters of aU constitutional guestwros-^ ucry ^ 

doctrine indeed , and one which would place us w mpn and not 

of an eliaarchu. Our judges are as honest as ot J 1 « r _ I ? e . n > „ 


tnoraao. They have, with others, the same passions 

the elective control. The Constitution 
has steeled no each single trfbunol, its^nem- 

the*- 


0U8 


« l. o 


'u * m 
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And after thus quoting Jefferson, Lincoln proceeds as follows; 

w , e see power claimed for the Supreme Court by 

Judge Douglas, Mr. Jefferson holds, would reduce us to the des¬ 
potism of an oligarchy. 

i sa, id no more than this—in fact, never quite so 
mucn as this—at least I am sustained by Mr. Jefferson. 

dn ® furth . e r- ;• • •, The declaration that Congress 

does not Possess this constitutional power to charter a hank, has 

gone into the Democratic platform, at their national conventions 

ond 'was brought forward and reaffirmed in their last convention 

venXeethoi thJ c ° nte ”ded f or that declaration in the 

olatform -^nd «tfn' SI0 “f J re f 1eat ’ .j 8 repudiated in the Cincinnati 
Judge Douglas vau'nte/in the very s^^rain^S he den^n^ 

Court decw?ons t when 1 he I «^ ,ly j : Jucige ^ ou 6las is for Supreme 
hke thero " h he hkes - and gainst them when he dok not 


time it was made 


today 


lawyers may rail against 


statesmen and 


tution. 


the Constitution and as an invasion of constitutional 
w will nowadays take the position that Congress or 
Department may disregard a decision of the United 
e Court, no matter how unwarranted by the Conrij . 

however, due to the fundamental 


change of the position of the' Judidaf W in our^Z 

government, the foundations of which were laid and th^Tt 
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RED SCOTT was the prelude to the great drama of the 

. _ , . • n _ jr* _: ~i 4 -^ 

Civil War. 

Civil War ; 
e Court to tl 


And the relation of our official history to the 

\e attitude of the 

Of course, no one 


Civil War 


prolific on the subject. But there are certain things about the 


War 


War 


une or rnese is wie iwaiwu - , 

Our general histories do not touch upon this topic at all, and even 

° _ _ • « • rv* *i tt r J 4-Tyjr, ofi i*uimm. 


Professor John W 


a two-volume work specially devoted to the topic, says really very 
little about the Constitution, although what he does say is ot con- 

siderable interest. , f 

The reason for the reticence of our historians on the subject oi 

the relation of the Constitution to the Civil War is this: Abra am 
T ancoln is one of the two great names on our National Saints G - 
endar—the other being George Washington. the preat E 

+>»« Povnlutionarv War, the principal figure of the Civil 


“first in peace, first 
men. 


men " And while Lincoln'was not a military hero, and had very 

little chance to do anything in peace time, there can be ^ 0 f ^ t ^^ 
of the fact that he excelled in the third quality. He was for tun a 

enough not to have been spoiled for the people by suc ® . 

Parson Weems victimized George Washington 


As arei 
human 

bosom. 


memory of Abraham 


cherished by the American people lor ™ . du ring 

is reverenced for his great virtues But Ab aham Lincoln, d 

his brief public career as a national figure, w ^ Ww 

his relations with that revered document were dec ided y * ^ 

At least,«the views of the Supreme Court on the meaning 
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Constitution be taken as correct. A discussion of the relation of 
the Constitution to the Civil War was therefore likely to hurt 
either Abraham Lincoln or the Constitution—or at least its official 
expounder, the United States Supreme Court. Our official his¬ 
torians therefore prefer not to touch the subject at all, or pass 
it over with some meaningless and noncommittal general remarks. 

The subject deserves, however, serious attention from our 
point of view. For, although nothing happened during the Civil 
W ar touching directly on that phase of the Judicial Power in 
which we are particularly interested—namely, the relation of the 
judiciary to legislation—a good many things did happen which 
throw hght on the general subject of the Judicial Power, and the 
attitude of Lincoln and his contemporaries towards it. 

Mr. Lincoln’s views on the subject of the place of the Judiciary 
m our system of government, and its claim to the position of offi¬ 
cial expounder of the Constitution, first attracted public attention 

Tf ,f,ZjT' OUS debate ? WPh Dou S* as - In that discussion Lincoln 

nriu d /T 8 r' 2e he bmding force of the Supreme Court’s ex- 
Covern" ° / t Constitution on the co-ordinate branches of the 

to be Znd hv "I *? be eXpeCted that he would refuse 

powers as PiJiiW ° P “l lon ? f Jud S es wlth respect to his own 

be bound by the Dred Scott decision in the capacity of wlTator 

And so the faM. . T^.. •_ _ ,i .. 1 zr? legislator. 


known 


War 


iud^pq nf th* . rT- c y P 1Illon OI the 

Stat ? ,® upreme Court - to the constitu- 


many 

Administration 


Mr. Lincoln and 


nrst formal collision came, dramatically 


known in our legal history as" the'case of“pr PJ, hiS J nC ° Unter 
' ane V’s Decisions, 246). Mr. Charts 


Merryman 


Court 


x* weu . . m peace, became an active issn^ 

* rone Merryman. (Warren, Supreme Court III 
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This remark furnishes the key to the situation which made the 
subject taboo to the general historian. The iinpheations of .he 
remark are obvious: The judiciary in general, and the ’ t mt 1 
States Supreme Court in particular, were the defenders 
rights of the people in the struggle between Lincoln and the _c• - • 

If g the courts were right in their interpretation of the Con,.t 
-and according to our official theory they are always nght-lhe 
courts were not only the defenders of the rights of the citizen but 
also the defenders of the integrity of the Constitutmn and h 
fore of our “republican institutions. Lincoln, on the o _ 
hand tyrannically attacked the rights of our citizens, an m 

them the Constitution itself and our “repubhcan mstituLons. 

Mr. Warren, being the hi***® «« *^ subfect Nor does he 
care very much who may be hurt m the process^ his defence^ 

^ . A Supreme Cou_g u t the poor gentle- 

• the perusal of laymen are in a different 
attack Lincoln more than Mr. 


lawyers 


They cannot 


The only 


during 


•, * rpLn« ocnnnr. P.Ll id.Clk any 

position. 

Warren can attacK me , WW, T ■ h ; rp1v But the mat- 

escane therefore, is to avoid the subject entire y. 

struggle between President Lincoln and the courts opened 

as follows: War crucial elements 

At the outbreak of the Civil War, 

was the attitude of the border states. 

the first few months in the border <*-«--£1 states was 

outcome of theentire war. O d of holding a rebel 

Maryland; and Mr. Merryman ^ in that state . He 

commission and recruiting aje <j ^ er an d brought to Fort 

circuit Fort McHenry is situated tor****** had , m 

the Chief Justice issued the writ. But p .. £ habeas 

mfpm mc0 ™y . ^_1 Cadwalader, the commander t 

in session. vre*«*«* Chief Justice 



not b«ng m session. —7; 

Ftorttoefore declined to respond to the wnt 
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thereupon issued a writ of attachment for the body of General 
Cadwalader. But the United States marshal who undertook to 
serve it was stopped by the sentinel at the entrance to the fort and 
turned back with no answer. The Chief Justice then wrote his 
“famous decision”—holding that the President had no right to 
authorize any of the Generals to do what they were doing. In his 
opinion he maintained with great emphasis that Congress was the 
only body that could suspend the writ of habeas corpus, and that 
President Lincoln was therefore usurping Congressional power 
when he undertook to do so. This opinion the Chief Justice filed 
in the office of the Clerk of the United States Circuit Court for 
the District of Maryland, and directed that a copy of the same be 

t f an ^ Q . ltted to . Pres . ident Lincoln. In the course of this opinion 

the Chief Justice said: * 


ciuaaetoa ^ he Constitution, expressed in lan¬ 

guage too clear to be misunderstood by anyone I can see no 

ground whatever for supposing that the President, in any emer- 

Can authorize the suspension of the 

law! ^ t g and im Vnsomng a person without due process of 

ereientv* or^ht^ arg ^ men / be drawn from the nature of sov- 
of tSt anTd^ T 0 / government, for self-defense in times 

one of delectedffiJtad ^“Ifdedves ^ *? 

theTilht? 11 ^i USti °j- th .f n entera upon 80 extended discussion of 

ar- 


r - 


,* ■ - t ' ■ ■:* 
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under any circumstances, be usurped by the military power, at 
its discretion, the people of the United States are no longer living 
under a government of laws, but every citizen holds life, liberty 
and property at the will and pleasure of the army officer in whose 

military district he may happen to be found. 

“In such a case, my duty was too plain to be mistaken. I have 
exercised all the power which the constitution and law r s confer 
upon me, but that power has been resisted by a force too strong 
for me to overcome. It is possible that the officer who has in¬ 
curred this grave responsibility may have misunderstood his in¬ 
structions, and exceeded the authority intended to be given him; 
I shall, therefore, order all the proceedings in this case, with my 
opinion, to be filed and recorded in the circuit court of the United 
States for the district of Maryland, and direct the clerk to trans¬ 
mit a copy, under seal, to the president of the United States. It 
will then remain for that high officer, in fulfillment of his con¬ 
stitutional obligation to ‘take care that the laws be faithfully 
executed/ to determine what measures he will take to cause the 
civil process of the United States to be respected and enforced.’ 1 

(Ibid., pp. 269-70) 

President Lincoln did not heed the admonition of the Chiel 
Justice of his constitutional obligation to “take care that the 


laws be faithfully executed,” and did not take any measures “to 
cause the civil process of the United States to be respected and 
enforced,” as suggested by the Chief Justice. But he submitted 
the legal question to his Attorney-General for an opinion as to 
whether or hot the President had the right under the Constitution 
to suspend the writ of habeas corpus , or to authorize the generals 
to suspend the writ when found necessary. Attorney-General 
Bates rendered an opinion on July 5th, 1861, while Congress was 
in session—it having been convened in the meantime—to the 
effect that the President had the constitutional power to make 
military arrests and to suspend the writ of habeas corpus in times 
of great public danger. Congress, by its silence on the subject an 
by its action in other respects, approved of Mr. Lincoln's action, 

and of the opinion of his Attorney-General. 

The opinion of the Chief Justice, and the disregard of that 

opinion by President Lincoln with the tacit approval of Congress? 
naturally led to excited discussion in the public prints. The 
newspapers and pamphleteers took sides, mostly according to eir 
political sympathies; and so did the lawyers in most cases. Among 
the great lawyers who came to the defense of the President was 
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the aged Horace Binney, one of the greatest constitutional lawyers 

of his day; who wrote several pamphlets in support of the thesis 

that the President had the power to suspend the writ of habeas 
corpus under the circumstances. 

Professor Burgess, in the work already referred to, sums up the 
situation as follows: 

Toiw*' *? ates • doctrine was, and is, sound jurisprudence; but 

?Rnr«Ll P I?- P 7 S1 J}? ns w ® re > and stl11 are > the law of the land.” 
(Burgess, Civil War and the Constitution , I p 236) 


add 


ali ve—th at 


was not 


^ entire CivU War. And that Lincoln’s opunon wls the ilw 
oi tne land that was enforced during that great crisis 

lows* 116 lmp0rtant points ^ connection with this case are as fol- 


1, 


That what seems to so great a constitutional lawyer as 

UStico I nn pv » _i • • J 


Phiof m * uuusutuuonai lawyer as 

Ch f f U8tl “ Tane y a constitutional provision “expressed in lan- 

ZZTJZ, *° ‘S miSUndereto0d -y-e” was evidently^ot 
^ _ S ? abIe , a constitutional lawyer as Horace Binnpv 


many 


T K ‘ BaC lawyera In V°*grea> included. As we must assume 
that they were all acting in good faith, there evidenTy isTme 

thing about constitutional Tir/MriciiAnn _l . i 


makes them mean 


2. 


under 


it and another thing to another 
own meaning clearly exvressed 


be “sound jurisprudence” and the reverse 


3. 


And this is the most important point in our 


opmion of Lincoln and 


who were on hf= 

ttonsl point was not binding- imm, tko t> _surf 


^^d^it had the right to act in utter disregard 
oven when it w&arenderod in a j__. 


President, and 


' T. S . 






court, if in hi. opiiuan that 


an 


* % 


case 


: T . ’ A 



011 was wrong. 
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proclamation on April 30th to some other ports the rebellion hav¬ 
ing in the meantime extended to new parts of the South. This 
gave rise to the next important case, or rather series of cases, in¬ 
volving the Presidential power in time of war or rebellion un er 
the Constitution— the Prize Cases (2 Black, 63 n decided by tl, 

United States Supreme Court on March 10th, 1863. The o ■ 

ade thus instituted by President Lincoln by proclamation whi e 
Congress was not in session, was thereafter approve! an. co 
tinued by Congressional action upon the convening of tmwmss. 
By act of July 13th, 1861, Congress expressly authorized t e - 
dJnt to declare the existence of an insurrection in all parts of the 
United States where he could not execute the aws y or ma 

process, to forbid commerce and intercourse between the mhabh- 
ants of such parts and the rest of the United States, and to seize 
and confiscate all property employed m such ll 

“Terrain ships and their cargoes were seized by the naval forces 

Of the Umted States under the Presidential ^octoa^ b^ 

ade runners; and theirrjners brought * declare 

properties clamung th 4 th further, being to the effect 

such power, since the —y - n 

that ev b never formally declared war upon 

_ 1 « J. ^« a r* 


formally at war. 
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of the decision. In a letter to Charles Francis Adams, dated March 
9th, 1863, Dana said: 

“These causes present our Constitution in a new and peculiar 
light. In all States but ours now easting or that have ever ex¬ 
isted the function of the Judiciary is to interpret the acts ot the 
Government.. In ours, it is to decide their legality . Thegovern¬ 
vessels by denying that they are liable to capture but deny e 

ZZment hal the legal capacity to exert these war powers This is 
the result of a written constitution as a 

“Contemplate, my dear sir the possibibty oftheSupreme 
Pnnrt deciding that this blockade is illegal! What a positio 
would put us in before the world whose commerce we have been 

Sfi nc and domestic dangers and distress for two years! 11 
3S It tTwhere itlould leave us with neutud powers, 

it is fearful to contemplate ! Yet, such an event SYP 
lldonot think it probable hardly possible, m fact arttarty^t 

Lw™ «'Pr° Med - T ^ as b S 

t^aU exigoncies^the last, best gift to man.” (Adams, Life of R. B. 

Dana , II, P- 266) 


And Mr. Dana was optimistic 
judges, and the age of the blockad 
by the narrowest possible margin. 


For with the three new 


tne narrowest --, v „ am j u v Mr. 

The opinion of the Court in this case was delivere y 
Justice Grier, who said some rather sharp things of the argumen 

JUSUCe VMUM, . _.•_ l/irro 1 arcriimpnt on 


claimants 


auctions 


Among 


he said: 

“This argumentreata aitabUAJ'towof "*• 

each of which » war^cteto the party bdliger- 

ent claiming to be isovereign, c_anno , for «o olutionary party 
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the other party. The insurgent may be killed on the battle field 
or by the executioner; his property on land may be confiscated 
under the municipal law; but the commerce on the ocean, which 
supplies the rebels with means to support the war, cannot be made 
the subject of capture under the laws of war, because it is f uncon¬ 
stitutional . . / ' (Italics and exclamation points by the Court) 

This did not, however, deter the minority, consisting of Chief 
Justice Taney and Judges Nelson, Catron, and Clifford, from up¬ 
holding the very contentions which Mr. Justice Grier and his as¬ 
sociates of the majority held to be so utterly absurd. The opinion 

of the minority was delivered by Judge Nelson, who said, among 
other things: 


, seeras to be entertained that all that was necessary 

to constitute a war was organized hostility in the district of a coun- 

tot;!, a t * ate ° f rebellion—that conflicts on land and on sea—the 
dimensinnq°,^+h ancl ture of fleets—in fine, the magnitude and 

m lr h belligerent; rights belonging to civil war. With 

* ” WoricTi^-^T.r had ’ d , uring the argument, an im- 
p s n^ historical detail of the several measures adopted bv the 

on ederate States to enable them to resist the authority of the 

Government, and of many bold and daring acte of re! 

by lookinv d a t f th° P n arm- U W f said that war w as to be ascertained 

S g of P o a ne e of th d I * 6 ba i tt]eS l0s f aud P won_that, in the C- 
OTMrinv hn«tim- K leamed co , un , sel > ‘Whenever the situation of 
mSwh haS assul ? led * he proportions and pursued the 

npppeeUv io 77 , ou&penaea, ana war in tact and bv 

“ y u rtfdZwon e ’ natl0n Until peace 13 restored “ d the 

the ‘mo°sT extens e ivT^d n t°h^- thiS ^ S War ’ and ma y be a war of 

no relevancy or weight wh^ material sense, and has 

in a legal sense, in the sense of thp^J^tw^^ hat co ? st ] tutes war 
stitution of the United^t!? w -T of n ?i lon8 > a ^d of the Cen¬ 
to attach to it all the conseauenpps fh U ? u 6 ] 8, war sense 

we find there that • -, ws of - the government. For 

we are speaking before it p nn e o a - C l V1 ^ war 111 * be sense in which 

must be re<S^ked b or deckredh^' “ ^templation of law, it 

s a ■ aeolared oy tb e sovereign power of the Stato 
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and which sovereign power by our Constitution is lodged in the 
Congress of the United States-civil war, therefore, under our 
system of government, can exist only by an act of Congress, w ic 1 
requires the assent of two of the great departments of the govern- 

ment, the Executive and Legislative. ... . , . 

“go the war carried on by the President against the insurrec¬ 
tionary districts in the Southern States as m the case ^ the ^”^ 
of Great Britain in the American Revolution, was a peisonal \ a 

against those in rebellion, and with * , q i _ — —, |—j u j ^1 i n 

_r i nV oi pitizens with a view to their co-operation and aid 

suDDressing the insurgents, with this difference, as the war-ma mg 

power belonged to the King, he might have recognized or declared 

the war at the beginning to be a civil war w ch would draw 

after it all the rights of * necessity, 

d r ^ < persona?°war, ^mifcon^ assembled ’and acted upon 
thlS '‘Co a ngreL!onThe'6lh of August, 1862 p^s^d an Act confim- 
4 ^h d' March Pr r8Gi m respect ing the Army and Navy, and legalizing 

the effect to bring into existencean^pa /oc ™^w 

aU r the d r M S/"iTaw SSer^ef’after an action, 

refereed to. An eiposUacto ^ commiUed> the Legislature then, 

mdiffere declares it to have been a crime, and inflicts 

punishment upon the pemon who the cU.gen or for- 

eign subject engaged m , ^ true if a confirmatory Act be 

captured, which j ronfiscated by subsequent legislation* 

In other words, trade an ■ /octo legislation, be 

i^gld^to imcktadeand commerce with aU its penalties and 

forfeitures annexed and en &? r “‘, 1 ' fl consideration of this 
“Upon the whole, after the most, caretm j am com - 

case which the prcssureoo c j vd war ex i 8 ted between this 

pelled to the “ n “i u “o tat ‘g i n insurrection till recognized by the 
Govemmentand the States mb President does not pos- 

Act of Congress 13th July • dedare war or recognise 


seas 


nes 


.—W Wlrt0 „; ri tr nf the law ot nauona, 
belligerent rights, a.nd thus chang ^ power 


citizens 


««flusively to the uongrees v 

the Present had no power 
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a? 


adt* under the law of nations, and the capture of the vessel and 

cargo in this case, and in all cases before us in which the capture 

occurred before the 13th July 1S61, for breach of blockade or 

enemies’ property, are illegal and void, that the decrees of 

condemnation should be reversed and the vessel and cargo re¬ 
stored. 

\\ e need not enter into the question as to whether, viewed from 
a technical-legal point of view, the majority or the minority were 
right. It is sufficient to point out that if the minority were right 
the Government of the United States was engaged for over a 
year in the most illegal acts imaginable on the most stupendous 
sea e conceivable. And if the majority were right, then the Union 
Government, fighting for its life, barely escaped, and that by a 
mere accident, one of the most crushing defeats, which might have 
en t e hot in defeat and that defeat administered to it bv 
its own judicial department on a mistaken view of the law, prob¬ 
ably due to an emotional bias which prevented the judges from 
gleaning from the Constitution the meaning which its Framers 
intended to put mto it. And upon a careful consideration of the 

!!i T Ve fc on \ cannot hel P coming to Mr. Dana’s conclusion 

the f^n^ e ;- , 6 T™ 8yStem which makes the meaning of 

• a S - ?“* 1 It ’ utter *y absurd, and the possibility of the 

judicial denarfmont o -- - y ine 


judicial department 

ita enemies too horrible to cont'emp^Te" “ *° “ 

forJL?hv Id ,K ,J “ u here ‘ hat the notion < 80 seriously pu 

“ d » u “erly unjustified, and absolutely withou 

rmhtUB and not in phantoms. eals 11 

^Ahter the nub administered by Lincoln to Taney in the Merru- 
.. *** tbe victory of the government in the Prize Cmu>* 

SuToTtl^ 40 “ terfere the 

-Baaen faro and Oommander-m-Chief of the Army had 

“ t^whsence of any Congressional action. 
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to deal with the subject. But in order to remove doubts at certain 
points, and also for the purpose of regulating matters with which 
the military arm could not properly deal without its assistance. 
Congress was called in from time to time, either to appro\c acts 
of the President or to formulate a course of action for the future. 
The decision in the Prize Cases demonstrated that the Supreme 
Court, as now composed, was not ready to back up the Taney 
theory of government, upon which his decision in Ex Parte Merry- 
man proceeded. There were, therefore, practically no further ap¬ 
peals to the Judiciary for interference with the conduct of the wai, 
or with the treatment of rebel sympathizers m the North. It was 
evident that in so far as the Judiciary had not fallen in line with 
the policies of the Administration, it had abdicated “for the dura¬ 
tion of the war.” . 

This is clearly demonstrated by two decisions of the Supreme 

Court in 1864 One of these cases is known under the title of 
Ex Parte Vallandigham. (1 Wallace, 243) In that case an attempt 
was made to test the legality of trials by the military commissions 
instituted by President Lincoln for the purpose of dealing with 
rebel sympathizers and plotters, by getting the Supreme Court 
to review, by habeas corpus and certiorari, the decision of the 
military commission which sentenced Vallandigham o lmpnso 

But the attempt failed because the Supreme Court declined 
to take jurisdiction, on the technical ground that a military com¬ 
mission is not a regular court and therefore certiorari wovddnot he 

and the Supreme Court had power only to 

as an appellate function and not on an original V U 

second case confirms the impression created by 

Case —that the Supreme Court at this time either^ ” 0 ^j ent 

td ^^rr^^was made to have 

the°Supreme^ Court declare unconstitu^nal 

But the Supreme C^i rt agam „ Mever 1 Wallace, 512) Some 
“P® year !,“^ , Jk*W that its daemon deOmmo to take 


tn 


v. 




was erroneous. 

thatthe 
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order to escape the necessity of passing on the questions raised in 
these cases. This is evident from the fact that no further attempt 
was made to test these questions, although different forms of ac¬ 
tion, in which these technical grounds would not be present, could 
easily have been devised. The problems involved in both of these 
cases were subsequently brought before the United States Supreme 

Court, and decisions on the merits obtained. But not until after 
the close of the Civil War. 

The first of the questions to be tested again was the one in¬ 
volved in the Vallandigham Case, that of trial by military com¬ 
mission. This question was brought up again in the famous case 
of Ex Parte Milligan. (4 Wallace, 2) This case really belongs to 
t © subject of Reconstruction, &s an examination of the case will 
show clearly that it was influenced by, and was really part of, the 
struggle over Reconstruction which followed the death of Presi¬ 
dent Lincoln and the succession of President Johnson. We shall 
discuss it here, however, because it dealt with the powers of the 
President and Congress in connection with civil war and the sup¬ 
pression of rebellion, on which subject it is supposed to have laid 
down the law. 


Ex Parte Milligan is referred to whenever eulogies on the Su¬ 
preme Court axe in order—as a great occasion when the Supreme 
Court stepped in for the protection of liberty and private rights 
during war, laying down the fundamental principle that the Con¬ 
stitution is “a law in war as well as in peace.” There are very 
pave doubts on both subjects—the courage of the Supreme Court 
m making this decision, and the utility of the decision itself in fu- 
ure emergencies. There is also very serious doubt as to the sound¬ 
ness of the law as laid down by the majority of the court—for this 
case also was decided by the “usual” five to four. 

On the question of the courage of the court in making the 
decision, it is sufficient to point to the fact that the court did not 
° “ 1 during the war, but after the war was over and 


• • , ri . -- vvci, ouu uie ae- 

eision had no actual application. Also, that in so far as it was 




have meaning and application to problems 
country—being the questions which divided th« 













were unanimous in so far as 

not one of war, but of reconstruction, and 

.. ... .. - on the part of the majority 

court to Te-enter the political arena and to influent 
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course of reconstruction, although they could not 
course of the war. On the question of the utility o 


influence the 

f the decision 


in any future emergency, we shall quote the opinion of Professor 
Burgess, quoted with approval by Mr. Warren in his Supreme 

Court: 


“It (the minority view)— says Professor Burgess—is the only 
view which can reconcile jurisprudence with political science, law 
with policy, upon this subject. It is devoutly to be hoped that the 
decision of the Court may never be subjected to the strain of 
actual war. If, however, it should be, we may safely predict that 
it will necessarily be disregarded. In time of war and public 
danger, the whole power of the state must be vested in the general 
government, and the constitutional liberty of the individual must 

be sacrificed so far as the government finds it 
preservation of the life and security of the state. This is the ex¬ 
perience of political history and the principle of political science. 
(Burgess, Political Science and Constitutional Law, I, pp. 251-2) 


Milligan 


Vallandigham 


But the dates were different, and these 
are material. Milligan was arrested on October 5th, 1864, in Indi¬ 
ana where he resided, by order of the Military Commander of the 


and 


Commission 

Commander 


hanged 


him 


arms 


Southern prisoners of war confined in a neighboring fort, and o 
planning a military uprising in Southern Indiana. Southern In¬ 
diana had been invaded at one time by the Southern forces, an 
was generally considered witiiin the “war zone.” The decision o 
the military commission had to have the approval of the res 
dent and it is said that the Milligan Case had given res * en 
Lincoln considerable worry when it came before him. Presiden 
Lincoln was, however, assassinated before he had time to ac in 
the case, and shortly after Lincoln’s death, President Johnson ap¬ 
proved of the finding and sentence of the military commission. 

At this juncture—with Lee surrendered, the war at an end, 
and Lincoln dead—Milligan applied to the Federal Circm 
of the District of Indiana for a writ of 

that hia trial and sentence were The C “ <!Ult 00 
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divided in opinion, and it certified three questions for decision by 
the United States Supreme Court: 

1st. On the facts stated in said petition and exhibits, ought a 
writ of habeas corpus to be issued?” 

2nd. ‘ On the facts stated in said petition and exhibits, ought 

the said Lambdin P. .Milligan to be discharged from custody as in 
said petition prayed?” 

i 3 r d. ••YShether. upon the facts stated in said petition and ex- 

tbits, the Military” Commission mentioned therein had jurisdiction 

legally to try and sentence said Milligan in manner and form as in 
said petition and exhibits is stated?” 

The case was very ably and earnestly argued before the Su¬ 
preme Court by a distinguished array of counsel, the argument 
taking a wide range. The principal questions argued were: 

1. Whether President Lincoln, by virtue of his authority as 
Chief Executive and Commander-in-Chief of the Army, could in¬ 
stitute trials by military commission in time of rebellion and civil 
war in the absence of Congressional legislation. 

2^'hfther the institution of trial by military commission by 
the President was legal in view of the Congressional action taken 

£ M^h“ !ST “ ‘ he Habe °* Corpus Act - enacted b r 

• J: und ! r the Constitution, Congre.. had the power to 

institute trial by military commission in time of rebellion and civil 
war. 

The Court was unanimously of the opinion that the trial and 
conviction of Milligan were illegal, and that all of the three ques- 
Uons oerufied by the Circuit Court should be answered favorably 
to hfiUigan. 'Hie Court seemed to be in agreement on the first two 
questions of the three just referred to—namely, that President 

DOt ^ eonstitutional power to institute trial 

^ ab8en . ce . of Congressional legisla- 
uod, ana that trial by military commission was flWai 


*e of Co ngrees kn own « the ffobeasC^^ Xck the 

Z ““. <,Uartion wheth « Congre*. had 
hJb. 17 ■ oommiarion in time of re- 



Wx Parte MUhyan to fame 
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constitutional 


upon a paaeage contained in the majority 
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opinion delivered by Mr. Justice Davis, with which passage the 
minority also seemed to agree. This passage read as follows: 


“The Constitution of the United States is a law for rulers and 
people, equally in war and in peace, and covers with the shield 
of its protection all classes of men, at all times, and under all cir¬ 
cumstances. No doctrine, involving more pernicious consequences, 
was ever invented by the wit of man than that any of its pro¬ 
visions can be suspended during any of the great exigencies of 
government. Such a doctrine leads directly to anarchy or des¬ 
potism, but the theory of necessity on which it is based is false; 
for the government, within the Constitution, has all the powers 
granted to it which are necessary to preserve its existence, as has 
been happily proved by the result of the great effort to throw off 

its just authority.” 1 


But the very agreement of the majority and minority on this 
passage shows its utter hollowness. The question is not whether 
the Constitution is, in the high-sounding phrase of Mr. Justice 
Davis, “a law for rulers and people, equally in war and in peace” 
for no one has ever denied the formal proposition that the Consti¬ 


tution is a law binding upon all the branches of the government 
and at all times. The real question is: What does the Constitution 
provide in certain cases with reference to the powers of certain 
departments of government? In this concrete instance the Court 
was unanimous that the Constitution does not permit trial by 

pmmri i on instituted bv the President. But it disagree 


military 


same 


military 


And 


I/11CU j ---- , il 0 

the least, whether the Court would not have disagreed 
Presidential powers, had this case come up at the time ~ 


Vallandigham 


We have seen that at that time 
evaded the necessity of de- 


UUU J.UVOW —- - , , - , v 

ciding the question by a technical excuse which, it is safe to say, 
would have been disregarded had the Court been anxious to mate 
a decision. That the present readiness of the Court to tackle e 
great problem of Presidential power was due largely to the change 
of circumstances, is stated quite frankly by Mr. Justice Davis 
speaking officially for the Court. After stating the facts of the 
cLe, and after saying that “the importance of the mam quesbo 

* Judge Davis’ leal sentence seems nonswiminlinviewolthefact^ 

unnoritv'’ the Government went beyond whet is permmnWe under ™ 
tutiOB. 
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presented by this record cannot be overstated; for it involves the 
very framework of the govern+ on/4 _:_ :i__ 

of American liberty,” he 
ment: 


makes the following significant 


„ 17 urin K the late wicked Rebellion, the temper of the times did 
not allow that calmness in deliberation and discussion so necessary 
to a correct conclusion of a purely judicial question. Then con- 

° s fl €t y were mingled with the exercise of power; 

mixture rd Z, < H scusse . d a " d decided without passion or the ad¬ 
mixture of any element not required to form a legal judgment.’’ 

asilta emphasize the fact that he did not mean to cast 
^r« r.° n t P ;^ ld r‘ Ll r In ' S conduct in the suppression of 

for th efltlre k h d RebeI1 ' on ', but was merely laying down a law 
the future, he says, after having stated his final thesis that mili- 
t&ry commissions are iIIpjctaI nnHor tk^ _ 


tc 


At Jr L A U 33 experience has proved, cannot always remain 

and huL^lo 68 nght , to ex P ect that ii; wiU always K wise 

TZ ^P« e ZaA d e is 

to contemplate.’’ * dangers to human liberty are frightful 

It is both curious and significant to find this Dassaae at the 

end of an opinion which chaiged Lincoln with “wickedness” if it. 
had any meaning at all. wiciceaness it it 

triJlh* ^ enCral conclusion of the majority of the court was that 
abrogateT^ither i a T ed “"I jundamental a H 9 ht that it cannot be 

JusticTwtJrSwZiTand’Mfe d^e^lf “f 


ir : * . •'uswce. rne opnuon of the minority evidently 

the tZ*’ ^ 1 “ te th6re “ great d “»ger in giving to the President 
War ZT Z by President Lincoln during the 

ot m the seat «mce occupied by Washington and Lincoln, this J»- 

not ^>ply to Congress. On this point Chief Justice 
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“Congress is but the agent of the nation, and does not the 
security of individuals against the abuse of this, os o) <i ry ot ct 
power, I depend on the intelligence and virtue of the peoples, ontheir 
zeal for public and private liberty, upon official responsiI ity se¬ 
cured bylaw, and upon the frequency of elections, rather than upon 

doubtful constructions of legislative , •• t rsi 


With 


examines 


auu U> I1UUU1 IVJf s-rt- '1 - r , 

find that it contains no such inhibition upon the powers of Con- 

• ** The conclusions of the un¬ 


claimed 


examination o: the Constitution m ~ r ; 


as follows by the Chief Justice. 


“When the nation is involved in war, and some port ions o e 

country are invaded, and all are exposed t° “yasi°“-* *?*'*"£ 

the discipline or purity of the army «of Milligan 
“In Indiana, for example, at n . npr , ; n t he 

and d^t.hat'the^ate'was a^mllit^^irtrict, was the theater of 
military operations, had been actually 

association, composed of < SS£t the draft. 

State, under .military liberation of the prisoners of war at 

and plotting insurrection, the■ hbe national arsenals, armed 

co-operation* wi th*tli^enemy, and war against the National Gov- 
erD “Wh cannot doubt that, in such a time of public: «MMIM 

gress of the right to exercise it ^se cour^ m ^ wh Uy 

undisturbed in the execution , r or to punish, with ade- 

the government. But i \™^y often happen, indeed^ that judge* 

2SM& - th the rebels - “ d 



times 


their most efficient allies. • • • , „ j n suc h times and 

“We tbinlr that the power of Congress. 
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stich localities, to authorize trials for crimes against the security 
and safety of the national forces, may be derived from its constitu¬ 
tional authority to raise and support armies and to declare war, if 

no ^ rom its constitutional authority to provide for soveminsr the 
national forces. s 


£< 


We have no apprehension that this power, under our American 
system of government, in which all official authority is derived 
from the people and exercised under direct responsibility to the 
people, is more likely to be abused than the power to regulate com¬ 
merce, or the power to borrow money . And we are unwilling to 
g ve our assent by silence to expressions of opinion which seem to 
s calculated, though not intended, to cripple the constitutional 

powers of the government, and to augment the public dangers in 
times of invasion and rebellion.” B n 

We have already seen that in the opinion of a leading consti¬ 
tutional lawyer, writing in 1890 and quoted with approval by the 
eminent historian of the Supreme Court in 1923, the opinion of 
the minority was the sounder law; and also, that in the opinion 
of the same authority, the high-sounding eloquence of the majority 
o e court were but empty words that would not stand the strain 
of actual facts, if we were unfortunate enough to have the experi¬ 
ence repeated. But there is another aspect of this question which 
is of even greater importance here, touched upon by Professor Bur¬ 
gess but ignored by Mr. Warren, and that is this: Assume that 
, t ’ e „ VIew of the Constitution as expounded by the Court in Ex Parte 
Mdhpan could Stand the strain of a test of an actual great rebellion 
wrthout exposing the country to the risk of its government and 
unity being destroyed. What then? We cannot enter here upon 
a minute exannnation of the opinion of the majority, but it would 

^TnlTThat t • 7 , e “ ation ** the contention of the Turi 

7“ no .‘ , th f t™ 1 b y J ur y and the other liberties can never be 
. ? a b “t that these constitutional safeguards can be abro¬ 
gated only when the court thinks that the circumstances warrant 

such a courso A+ 4 .u_a. • , . ~ - <MJte8 warrant 


a+ i . ,, , . , —-nn-cwiuca warrant 

At least, that is what Professor Burgess gathers 

V nniniAw TP— n_# -■ ° v * u 


u 


Milligan 


seems to me—SEys Professor BurepR^_ +u* * f . 

P art °f the Court that the judiciLv ° cZ ? m 

has this power ” 9 9 och Utvit&d States Judge 
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Professor Burgess then says: 

“I cannot find the warrant for this proposition anywhere in the 
constitution, and it is certainly very bad political science. It w on 
place in the hands of a relatively insignificant and irresponsible 
official the power of life and death over the state, in times of its 
greatest peril. War is the solution of a question by force; and this 
proposition would introduce into the process, at .® r ^; lca ,_ 

and narrow- practically, it cannot be realized. The commander 
has only to ’close the court-room, and place a guard at the door 
and this criterion of war or peace will be made to conform to the 

determinations of power. 2 . D _ nMr , to me the 

wa^existsYpon XoS’ 

Stated who wield the power of the United 

against both the foreign and the domestic foe. (Burgess, t'ouuca 
Science and Constitutional Law , 1, p. *ov) 

. Since our primary, interest is not 

any constitutional provision is in any matter on which the 

stitution, at least as a practical matter mat 1 ®' maUer y of opin ion, it is beyond 

Judiciary is likely to be called up P tion w hether the majority orthe 

the scope of this work to examme into the qu^^ ^ fiufc we sugg est to those 

interested in pursuing this subject ^ G Professor Burgess in the passage 

to be, is really an invitation to lawle^ indicate d i n {he text, the subject of the 

to be regretted that, owing t° received from historians the attention 

Constitution during the Civil War has not receivenuom ^ hlle W e 

which it deserves. In J-bis connect , &g ft ^toricai method, and cannot 

much to be said for both: they have Baid m j left unsaid. And 

ha “ d ’ “ d mu 

Sid “debunkers,” on the other, we are all for the latter. 



CHAPTER XXII 

RECON STRUCTION 


T HE problems arising from the Civil War and Reconstruc¬ 
tion illustrate, better than any other question that has 

„ . ,. ® ver “ -is f n in the history of the United States, the utter 

untenabihty of the Judicial Power. Those problems and the 

nn , f r of * hei ^ disposition show conclusively that the theory 
“ d y “ g * he Judicial Power as exercised today is not only er- 

we Z l?! impracticable as a governmental system As 
attorney from the people to the government, or a contract between 

Uicill. Ir IS r.nA iL* _ _ * . 


ti * ji . w - vc uetween 

ascertained M^appUed' ihel ; „ iS , COn ‘ r “ t * ha * is SUpposed to 

Under other systems, the constitution provides a form of govern 
ment. der»lfl.nno- __ junto ui govern- 


. pwwei ui government shall residp R»f 

SL”.h*.‘f d ' ““ ,'T““ *■» —*.^4 

cease, since the exercise of the dowpp f* u„ __ .. y 


in a certain hnd v j " lodged me constitution 

fully observed. P p s of the constitution have been faith- 
One of the problems that meet us at the verv outlet ^ 

ZSZ ZX‘SzrT oa ” k: 

enough, this question has nev^ Curiousl y 

has never been raised is an aH-sufficient oS' ta't he h 

answered if it were raised. °” e ’ ** H COuld not be 

now^ °^ er 00untnes *!<* a situation presents no difficulty 
powa of government being lodged in certain agenda™ 

M' ^ S© agencies are thenretieoiiJ 


The 



countries that megnp 


competent to meet any 


democrati 
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time to xjiiu&j ^ 

This method of solving new problems was also followed m this 

. • i i v _ o O/Mir'l- I* TT ri i fori 


time 


States suddenly thought it wise to attempt to restore the peace 
and harmony of the country- by judicial decision. That attempt 
introduced into our system of government an entirely new theory, 
a theory which was not only an innovation upon the principles 
laid down by John Marshall in Marbury v. Madtson y but, in some 
respects at least, utterly at variance with it. This new theory 
made the old Constitution unworkable as an instrument of govern- 
raent except upon the theory that everything had been foreseen 
and provided for. This assumption is, of course, untrue; and it 

has been a source of mischief ever since. 

The first problem which confronted the government of the 

United States not specifically covered by the Constitution was a 
of the United States Bank. But the problem was considered one 
for statesmen and not for judges to decide First the cabinet, and 
then the legislature, divided sharply on the question. Bu y 
decided it for themselves, and it never occurred to anybody to 

refer the Question to the courts* 

_ - * ^ * i _ _ _ 


When 


brought before them, tne judges ^ H5H not as we 

The next great problem arose from the acquisition of Louisiana 
during Jefferson’s 

provisions covering the subject. PP itution the Unite d 

Purchase therefore claimed that under t ^ 

power to acquire territory by purchase. It* sma 

himself had grave doubts upon the subject, tm 


had 


thought it could not be done without an amendment 
rtitXn. We need not enter herein toa dlsc ^ lon ^ ~ 

2f£££. only to the manner of its government after 

OT W1 "** jr *Suffice 2X in one form or another 



doubts were shanxi by Jeffpm, 

** the statesmen decided tbat xm oon- 

necessary either for the acquisition or 
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for the government of the vast territory included in the Louisiana 
Purchase, that settled the matter. 

The same was true with reference to the purchase and govern¬ 
ment of Florida, many 3 r ears afterward. 

The next great problem arose out of the protective tariff, which 
was vehemently denounced as unconstitutional by a great political 
nnrtv fmm time the first protective tariff was enacted, at least 

The reason for these serious differences of 

r . It _ — 


until the Civil War. 


I-"- ^ UUO t 

by the Constitution. And 


matter 


matter 


— ~c«iu iiuu xmjl tut; uuuris* 

Another great question not covered by the Constitution arose 
in connection with the annexation of Texas, which was also vehe¬ 
ment y opposed as unconstitutional" 7 because no provision for it 
was ound in the Constitution. And again it was deemed a prob¬ 
lem for statesmen to solve, and not for the courts to adjudicate. 

, ** ’ . e mos ^ striking thing from our present point of view 

about the history of the United States is that from the time the 

question of the constitutionality of the first Bank of the United 
a es arose m 1792 to the time of the decision of the Dred Scott 
Case, a period of some sixty-five years, it never occurred to any- 

^^“-titutional problems in the manner in 

mat is, by bringing them be- 
No opponent of the United States 


which they would be tested today 
fore the courts for decision. 


D on L _ T it T -v/* wit? UIUICU Oil 

ff*’ or of the . Louisiana Purchase, or of the Protective Tariff 
of the annexation of Texas, as these questions were 

by the statesmen in the halls of Congress, ever thoue 

r F *r h rt 18 n ? W 1116 ultimat e test of constitutionality 
o the United States Supreme Court. 

Of U weU to remember that evei 

United States Bank, the constitutionality of wmcn um* 

WuSw ^ Unite ? StateS Su P reme in McCuU 


gx i • quarter of a century after the first unit pH 

&ates Bank was established—the question of its constitutional^ 

*dnot come up before the courts in the maimer in which such a 
question would naturally come up today, by an attack „™7i, 

"before the courts, but as an incident in a case brought by the 

T ” e prone to 

—cuuuocn v. Maryland established the constitu tional;^ of 
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the U. S. Bank. But such was clearly not the case. The Bank had 
been constitutional all along without this decision. And it ceased 
to be constitutional, notwithstanding the decision, when the states¬ 


men changed their mind about it. 

All of this was changed in one fell blow by the decision in the 
Dred Scott Case. From then on, if that decision remained the law 
of the land, our entire governmental theory was to be different 
from what it was before the Civil War, and every act of govern¬ 
ment became subject to the ultimate supervision of the courts. 
The decision in the Prize Cases proved that the Judges of the Su¬ 
preme Court, or at least a majority of them, were determined to 
make the change first attempted in the Dred Scott Case a perma¬ 
nent one. It was this attitude of the judges that called forth the 
vehement protest of Richard Henry Dana which we have quoted. 
And it was this attitude also which brought about that great 
struggle known as the struggle for Reconstruction, one of the inci¬ 
dents of which was the impeachment of President Johnson. It is 
safe to say that if it had not been for the change in our govern¬ 
mental system effected by the Dred Scott decision the impeach¬ 
ment of President Johnson would never have taken place. It may 
be said, in fact, that the struggle against Johnson was but a phase 
of the struggle of Congress against the Judiciary, and that Johnson 
was but a victim of that struggle. 

The subject of rebellion and civil war is, under any circum¬ 


stances, a rather delicate one for a constitution to deal with. It 
was a particularly delicate subject for the Framers of the United 
States Constitution. Here was a country just emerged from a 
revolutionary war, and a government founded upon a successful 
revolution. The representatives of the people of this country, 
many of them leaders in the late revolution and members of a 
revolutionary government, met to frame an instrument of govern¬ 
ment for that country. How were they going to handle the sub¬ 
ject of possible revolution against the government which they have 
organized, and for the perpetuation of which they were providing? 
It is true that by the time the Federal Convention met in Phila¬ 
delphia much of the ardor of The Revolution had passed away. 
But the effect of the Revolution was too recent to be entirely over¬ 
looked. It still dominated people's minds, if not their emotions. 
To a minority, at least, in the Convention, and possibly to a ma¬ 
jority of the people outside the Convention, the Revolution was 
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It 


well 


still a living thing, both mentally and emotionally, xt is wen 

known that at least to one leading statesman of the time, and that 

one man a man whose star was still in the ascendant, the American 

Revolution was but a revolution—that is to say, that he believed 

not only in the American Revolution but in revolution generally. 

So much so, that he did not object to a repetition of the revolution 

even against the government which he himself helped to organize 

and in which he himself played an important part. In fact, he 

® e ^ed that periodical revolutions were very important to the 
life of a free country. 

Under such circumstances it is self-evident that the Framers 
could not possibly provide for the efficient treatment of revolutions 

e T ei \ 1 ^ ^ ^ een m i n ded to. And it is extremely doubtful 
whether all of them were at all minded to. As a result, the Con¬ 
stitution says mighty little about revolutions, and practically 
nothing at all about a revolution which assumes the dimensions 
ot a civil war. It certainly says nothing about Reconstruction. 

• f * S f^? C1S ® ly because the Constitution says so little on the sub- 

if* Ititif 11 , r t P “f le believed “ their rigt* of Secession 
as a constitutional right under the U. S. Constitution. It is well to 

nort^lT m + 1S ® onnection that the right of Secession was sup- 

“I" “T*" C ° UW constitution Jy pre. 

a^one" time r “ ne “bered that President Buchanan, who had 
Court heM thet h “ S6at ° n the United States Supreme 

cession. It will also be remembered that President 

J^STs Blicf by , an , official °P inion of his Attorney-General? 

e emiah b. Black—a leading constitutional lawyer of the t.im* 

“at^Zrlme apP ° tated to United 

H Black > «>e way, is the 

position to emiafa wvp * 3 ^ ^nw;iVr° Urt * T w iuch event he would haw v._„ d ; lce 
”515ibte ta^C onatitutaon authoritatively —with w£t results if h. 
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only one that was really overruled on the “field of battle.” But 
before this decision could be overruled on the “field of battle” 
there had to be battles. And before there could be battles, some¬ 
body had to make the decision that the Southern States had no 
constitutional right to secede. In the nature of things, a decision 
like that could not wait upon the courts. And from what we know 
of Lincoln and the other leading statesmen of the time, we know 
that they would not have left it to the decision of the courts even 
if they could conveniently have done so. So the first to make 
the decision was Lincoln in his capacity as President of the United 
States. And this decision was later confirmed by Congress. It 
was Lincoln’s decision that there was no right of Secession under 
the U. S. Constitution, and the manner in which he went about 
enforcing his decision on the point, that gave rise to the Prizes 
Cases. And the attitude of the minority of the U. S. Supreme 
Court in the Prize Cases clearly demonstrates the fact that, had the 
decision been left to the United States Supreme Court, which 
means to the same court which decided the Dred Scott Case, the 


question would probably have been decided in favor of Secession. 
That, of course, is purely a matter of speculation. But it is not at 
all a matter of speculation that the attitude of the Supreme Court, 
at least as originally constituted, was calculated to seriously inter¬ 
fere with the efficient conduct of the Civil War and the suppression 


of the Rebellion. And it is only because of the utter disregard 
of the courts by President Lincoln, with the approval of Con¬ 
gress, that serious interference by the courts in the conduct of the 
Civil War and the suppression of the Rebellion was made impos¬ 


sible. 

The situation changed, however, when the war was over and 
the problem of Reconstruction came to the fore. During the war 
the President and Congress were at one, and had behind them 
the almost solid opinion of the country. But on the subject of Re¬ 
construction President Lincoln and Congress differed seriously, 


country was very much divided or, rather, quite at sea 
ion of opinion being not only over the question as to how 


the rebellious states should be reconstructed, but also as to whether, 

tion. Reconstruction was an executive or a legis- 
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So long as President Lincoln lived, the grew 
he wa* held, at least by his own party, prevented 
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occurred had Lincoln lived long enough to participate in the actual 
work of reconstruction after the war, it is now hard to decide. 
But Lincoln was assassinated, and Johnson succeeded him in the 


office of President. And when Johnson attempted to carry out the 
so-called Lincoln policies the breach between the Executive and 


Congress became wide open. And the courts, particularly the 
Supreme Court, which still contained a strong minority of Dred 
Scott judges, stood ready to step into the breach and to hold that 
Reconstruction was neither a Presidential nor a Congressional 
function, but a Judicial one.® 


The first gun from the judicial camp was fired in Ex Parte 
Milligan. And it is interesting to note that this decision is like the 
decision in the Dred Scott Case in that the Court went out of its 
way to attack the manner in which Congress was trying to provide 
for the peace and harmony 5 * of the country. It will be remem¬ 
bered that the court was unanimous in the decision of the Milligan 
Case, and divided only in the opinions accompanying the decision 
—the minority dissenting from that part of the opinion of the 
majority which related to the power of Congress over Recon¬ 
struction. Now that question was not before the Court. But the 
Court, a majority of whose members were part of the majority in 
the Dred Scott Case , repeated the tactics of the majority in that 
case of going out of their judicial province, and attempting to take 
a hand in the politics of the day by giving an extrajudicial opinion 
on the constitutional problems before the country. It is imma¬ 
terial for our discussion whether the opinion thus given was cor¬ 
rect or incorrect. The important facts in our connection are: That 
the case did not call for this expression of opinion; and that the 
purpose of the opinion was purely political. That it was so under¬ 
stood by the country at the time is shown by an editorial state 
ment of the American La W Review In this statement, the neX 

established organ of the legal profession said: 


at this time and that ““J**"*® situa *°a in this country 

Power there. In both caJfthe establish the Judicial 

subsequent history, however ir'ower failed for the tame being. The 

“*■ Eng ** nd ’ revolutionajy ^Lractor rf' 
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“On the main point at issue, all the nine judges agreed. It is 
rare that the luhole Court agrees on any constitutional question; it 
is still more rare when the court agrees to decide an import ant- 
question in opposition to executive authority and the current of 
popular feeling; and such unanimity is too precious a thing to he 
hid under a bushel. Had this unanimous opinion been given 
simply and directly, it would have established for ever a solid 
principle of law, on which, in all troublous times, the country would 
have relied. It would have been a strong defense against all as¬ 
saults upon the liberties of the people. It would have commanded 
universal respect, and would have enlisted in its support the sound 
judgment and the common sense of the nation. 

“But the Court did not deliver a unanimous opinion. They 
divided on a point which was not before them for adjudication. 
. . . Had they, in truth, simply adhered to their plain duty as 
judges, they could have united in one opinion on this most im¬ 
portant case. We deem the course they saw fit to adopt matter 
for great regret. Instead of approaching the subject of the powers 
of the co-ordinate branches of the government as one of great 
delicacy, which they were loath to consider, but which they felt 
bound to pass upon because it was involved in the righteous de¬ 
cision of the cause before them, yet concerning which they had 
nothing to do, and would have nothing to say, except so far as it 
was necessary to the determination of that cause, they have seemed 
eager to go beyond the record, and not only to state the reason of 
their present judgment, but to lay down the principles on which 
they would decide other questions, not now before them, involving 
the gravest and highest powers of Congress. They have seemed to 
forget how all-important it is for the preservation of their influ¬ 
ence that they should confine themselves to their duties as judges 
between the parties in a particular case; how certainly the jealousy 
of the co-ordinate departments of the government and of the 
people would be excited by any attempt on their part to exceed 
their constitutional functions; and how, the more a case before 
the Supr eme Court assumes a political aspect, the more^ cautious 
should the judges be to confine themselves within their proper 

£3to.” (I American Law Review, p. 572) 


Con 


and the Supreme Court, and took the form of a declaration 


Court of an 


the 


to the internal development of English society; while m this countay it wm 

gig-eag course ol exceeeen and react,ona-oiU mmaUng m a democrat 

paaaeditewrn revolutionary period, and its triumph was, therefore, followed ny 
a definite and permanent period of anti-democratic reaction. 
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first time the court exercised that power since Dred Scott , and the 
second time in the history of the country. 

Before proceeding, however, to discuss this case, (Ex Parte 
Garland, 4 Wall, 333) something must be said here on the subject 
.of Reconstruction generally, and particularly on the question then 
directly before the people, that of Congressional versus Presidential 
Reconstruction—the question over which Congress and President 
Johnson were to come to grips, and which ultimately led to the 
most dramatic incident in the political life of our country, the 
impeachment of President Johnson. 


humane 


It is the fashion nowadays to picture the Congressional leaders 
as a set of ruthless fanatics who were bent on riding roughshod 
over the prostrated South, and on enforcing their fanatical and 
brutal will upon the vanquished enemy without either mercy or a 
regard for the Constitution of the United States. On the other 
hand, President Johnson is pictured as the heir to and executor 
of President Lincoln s constitutional principles—which are as¬ 
sumed to be the correct principles of Reconstruction under the 
Constitution—and as endeavoring to carry out the martyred 

towards the vanquished foe. Accord¬ 
ing io in is view, Presidential Reconstruction meant granting leave 

to the people of the Southern States to work out their own salva¬ 
tion along democratic principles; while Congressional Reconstruc¬ 
tion meant despotism, military rule, and all the evils that follow 
in its train. This is not the place to discuss the question of Re¬ 
construction from the point of view of humaneness. Furthermore 
that is a question which will probably never be decided definitely 
being one of those problems that depend entirely on one’s 

^2 “ d . t e h ' r ® f ° re on0 > Prejudices, predilections, political 
principles, and emotional reactions. The same is also largely true 

° . 0 question of democracy,” when viewed purely from the 

^“V*y ew of self-government by the reconstructed states, al- 
We ^“th^T v T e SU T PtitIe *° objective investigation, 
that an impartial investigation of the facts in the case might lead 

LS^whiXfY ‘° . th r,7 hidl " e "° w the fa8hion among 

. r fashion is itself a reversion from that which was 

lo^rth i 118 * 0 ™® 1 theory in the North for a generation fol- 
low ™g the impeachment of President Johnson 

The subject which interests us here, however, is that of the 
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constitutional aspect of the case. And we are interested in the 
subject of democracy only in so far as it is related to the subject of 
constitutionality —on the assumption that the democratic form of 
government is the constitutional one in this country. That when¬ 
ever, therefore, the choice is free between a democratic and un¬ 
democratic, or between a less democratic and more democratic 
form, constitutionality ranges itself on the side of democracy. 

Of course, this presupposes that the choice is really free in the 
constitutional sense; that is to say, that the Constitution itself does 
not expressly, or by compelling implication, decide the problem in 
a certain way. But such was undoubtedly the case here. As 
stated, the Constitution says absolutely nothing about Recon¬ 
struction. There were therefore, two ways of approach to the 
problem: One was, frankly to admit that the Constitution says 
nothing about the subject. It would follow necessarily from such 


an admission that Congress, as the representative of the people at 


large, is the proper organ of government to decide this question. 
Unfortunately, for the reasons already stated, our constitutional 


jargon, itself a reflection of the legalistic theory of the Constitu¬ 
tion, does not permit such frankness of expression. As a result, 
we must always argue such problems as though the Constitution 
actually provided for them. But since the Constitution does not, 
we attempt to argue from its so-called “general principles”— 
“theory of government”—“nature of the compact”—“spirit,” and 
ftimilfl.r expressions which are quite meaningless in a legal sense. 
But the practical results, since Dred Scott , are quite different. For 
the decision now is not with Congress, where such arguments are 


permissible, but with the courts; although the judges themselves 
usually argue exactly in the same manner as they would if they 
were members of Congress passing upon the merits or demerits 
of a concrete measure or a temporary policy, instead of ascertain- 


an alleged legal document 


Coming down 


presented itself at the time the Supreme Court decided to take a 
hand in it, it must be noted, first of all, that the question of hu¬ 
maneness could not possibly have entered into the problem—as 
__ j.~i su-viirte nt. least. It must be borne in mind that 


presented to the courts, at least. It must be borne m mina ina* 
from the constitutional point of view the question was whether 
the process of reconstructing the states ‘lately in rebellion” and 
bringing them bade into the Union was to be left to the Executive 
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or to the Legislature. Whichever department of the government 
was competent in the premises could pursue whatever policy 
suited it. And, theoretically, at least, the question of power was 
not affected by the manner of its exercise. The question of hu¬ 
maneness was therefore not before the courts. 


The question of “democracy” was a little more complicated— 
but that question was not before the Court, either. Briefly stated, 
the two plans of reconstruction were as follows: The Presidential 
Plan consisted in the President appointing a military government 
for each rebellious state, until such time as a loyal state govern¬ 
ment could be formed. The loyal state government was to be 
formed out of those few who had remained loyal to the Union 
during the Civil War, and of those who signified their acceptance 
of the results of the Civil War by showing willingness to co¬ 
operate with the F ederal Government. The President was to de¬ 
cide who had shown such spirit, and was to absolve them from 
past guilt in participating in Rebellion by Presidential Pardon. 
When a sufficient number of loyal men had thus been found in 
any state, they were to organize a state government under the 
protection of the military power of the President. Whether or 
not a sufficient number of “loyal men” were to be found in any 

particular state to organize a loyal state government at a given 
time was for the President to decide. 


e principal feature of the Congressional Plan was, that all of 
these questions should be regulated by law,, instead of being de- 
pendent on the will of the President; and that the law should be 
such that no state "lately in rebellion” should be permitted to 

j 8 ° vernment untU a substantial majority of the 
people had shown the spirit of loyalty, the necessity of which was 

aOso recognized by the Presidential Plan. But the test under the 

Congressional Plan was an objective one, namely, a willingness 

formally to accept certain results of the Civil War which Congress 

eern essential the abolition of slavery and the system of laws 

m rebellion were to be governed in the same manner as terri- 
^are governed before their admission to statehood 
lbe chief argument against the Congressional Plan 

PU ^ 7 i?^ aliStiC ° ne ' namel y> it offended the theoretical nri^ 
Umon of indestructible States,” first announced bv 
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subsequently adopted by the United States Supreme Court. It 
was argued that this was not merely the announcement of a gen¬ 
eral principle enjoining the perpetuation of local self-government 
by the states. But that it had the practical effect of making it 
impossible for a state ever to be out of the Union of States for 
any purpose. If a State could never be out of the Union, it could 
not, it was argued, be governed by Congress as a territory under 
any circumstances. Either it was actually in rebellion, when it 
had to be dealt with by the military arm of the Federal govern¬ 
ment; or it was no longer in rebellion, when it had to function as 
an independent state. It is needless to argue here the purely 
logical, or rather metaphysical, aspects of the question; although 
there is very respectable authority for the opinion that even as 
an abstract theory the proposition is wrong. Professor Burgess 
says on this point: 

“From the view which we take of the nature of a ‘State’ in a 
system of federal government, and its possible destructibility, 
there is not much difficulty in determining the constitutional re¬ 
sults of an attempt upon the part of such a ‘State’ to break away 
from its connections in that system. What it does, stripped of all 
misconception and verbiage, is simply this: it forcibly resists the 
execution of the whole supreme law of the land, and destroys the 
prime condition of its own existence by making it necessary for 
the central Government to assert exclusive power in the district 
where this happens. Naturally the executive department of the 
central Government must act first, and subdue by force the force 
which has been offered against the supremacy of the Constitution 
and laws of the United States. After that shall have beeii ac¬ 
complished, the question as to how the population in the rebellious 
district shall be civilly organized anew, is one for the legislative 
department of the central Government exclusively. Congress may 
fashion the boundaries of the district at its own pleasure, and may 
establish therein such a Territorial organization of civil local gov¬ 
ernment as it may see fit, and is limited in what it may do m this 
respect only by the constitutional immunities of the individual 
subject or citizen under every form of civil government provided 
or allowed by the Constitution of the United States. 


And again : 

« a brief analysis of this bill will show that Congress was ni 

to some doctrine on the subject of Reconstruction than was 
President In the first place, Congress claimed Reconstrui 

“on Xr^int. In the second place, Congress required 



RECONSTRUCTION 


65 


loyalty to the United States of at least a majority of the white 
adult males as the basis of ‘State’ government, local self- 
government. That also was undoubtedly true political theory as 
has been already explained. In the third place, Congress asserted 
the power to abolish slavery within the limits of those ‘States’ 
whose legislatures or conventions had passed the ordinances of 
secession. That is, ^ Congress dealt with these districts not as 
‘States’ of the Union, but as territories or districts subject 
to the exclusive authority of the central Government. Con¬ 
gress was here beginning, at least, to act upon the idea that 
the districts in rebellion did not perdure, as ‘States,’ through¬ 
out the rebellion, but had lost thereby the forms, powers, and 
functions of ‘State’ governments, and were neither out of the 
Union nor in the Union as ‘States,’ but were under the central 
Government of the Union as territory inhabited by a population 
disorganized as to local government. This was also sound political 
science, and the President ought to have heeded its teachings.” 
(Burgess, Reconstruction and the Constitution, pp. 5-6, 17-18) 


But, as suggested, this was not a question of abstract theory. 
The problem in hand was a concrete and practical one. And so 
were the respective solutions offered by the two conflicting plans. 
And the most important fact to note here is that the Presidential 
Plan did not, any more than the Congressional Plan, leave recon¬ 
struction to the states themselves, which should have been done 
if the theory of “indestructible” states had any real practical 
meaning. The Presidential Plan did not propose, any more than 
did the Congressional Plan, that the Federal armies should leave 
the Southern States, leaving the Southern people free to recon¬ 
struct their state governments. Both plans involved military gov¬ 
ernment for shorter or longer periods, and both imposed upon the 
people of the South certain conditions before the states “lately in 
rebellion” were to be re-admitted into the Union. And, what is 
more important, both plans provided for the state governments 
to be reconstructed not by the people as a whole, but by certain 
portions of the people, the qualifications for participation in re¬ 
constructing the states to be prescribed from Washington_in thp 

one case by the President through individual acts of pardon and 

other by Congress through legal norms established by regular 
tive action. 6 

•Hie problem wag stated at the time by Charles Sumner ner- 
tbe principal figure in the Congressional attempts at Recon- 
, at least in its early states, in an article which appeared 
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in the October issue of the Atlantic Monthly for 1863. Sumner 
had evidently thought out this problem carefully long before the 
other leaders of the Republican party. In fact, long before the 
country as a whole was aware of the nature of the problem with 
which it was confronted. In that article Sumner said: 


“Already, in a remarkable instance, the President has treated 
the pretension of State Rights with proper indifference. Quietly 
and without much discussion he has constituted military govern¬ 
ments in the Rebel States, with governors nominated by himself, 
-all of which testifies against the old pretension. 

“ ( Str an ge will it be, if this extraordinary power, amply con¬ 
ceded to the President, is denied to Congress. Practically the 
whole question with which I began is opened here. Therefore to 

this aspect of it X ask your first attention. . 

“Four military governors have been already appointed. cm® 
for Tennessee, one for South Carolina, one for North Carolina, and 
the other for Louisiana. So far as is known, the appointment oi 
each was by a simple letter from the Secretary of War. But it t. is 
can be done in four states, where is the limit? It may be done 
in every Rebel State, and if not in every other State of the Union 
it wUl be simply because the existence of a valid State government 
excludes the exercise of this extraordinary power. But assuming, 
that, as our arms prevail, it will be done m every Rebel Sta ■ , 
shall then have eleven military governors, all deriving their au¬ 
thority from one source, ruling a population amounting to p- 
wards of nine millions. And this lmperatorial d o minion mdefLn te 
in extent will also be indefinite m duration, for if, under tne 
Constitution and laws, it be proper to consUtute such governors, 
it is clear that they may be continued without regard 
for years, if you please, as well as for weeks,—and the whole regio 
which they are called to sway will be a military _empire,^^ 
powers, executive, legislative, and even judicia, -rT ere \ s 

with avengeance. Talk of military rule. Here it is, m the name 
° f “ Thet^. statement of .this case may put uson ourguard. W. 

may well hesitate to organize a sing e i P ad If you approve 

eminent, when we see where such 

one, you must approve aU, and tne in auonai w 

crystallize into a military despotism. G , . follow an ap- 

**^“In appointing military governors of^tates, wefc>Uow an 

tooSfo^^S Mexico after their conquest Md 

proper to set up 
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military governor? for a conquered country beyond our civil juris¬ 
diction, and yet it may be questionable if we should undertake to 
set up such governors in States which we all claim to be within 
our civil juris*diction. At all events, the two cases are different, 
so that it is not easy to argue from one to the other. 

“In Jefferson's Inaugural Address, where he develops what he 
calls ‘the essential principles of our government, and consequently 
those which ought to shape its administration/ he mentions ‘the su¬ 
premacy of the civil over the military authority* as one of these 
•essential principles’ and then says:—‘These should be the creed 
of our political faith,—the text of civil instruction,—the touch¬ 
stone by which to try the services of those we trust; and should 
we wander from them in moments of error or alarm, let us hasten 

to retrace our steps, and to regain the road which alone leads to 
peace, liberty, and safety/ 

“In undertaking to create military governors of States, we re¬ 
verse the policy of the republic, as solemnly declared by Jefferson 
and subject the civil to the military authority. If this has been 
done, m patriotic ardor, without due consideration, in a moment 
of error or alarm, it only remains, that, according to Jefferson we 

should masten to retrace our steps, and to regain the road which 
alone leads to peace, liberty and safety/ ” 

Sumner then illustrates his point from the history of the Eng¬ 
lish Revolution of 1640, in its Cromwellian phase, and proceeds 
as follows: 




to have Cn o L 7 least one of our military magistrates seems 
to have been a counter-part to that of these ‘bashaws’ of Crom- 

dimrt^nrfi^ t 5f ae magistrates are without any 

direct sanction in the Constitution or in existing laws. They are 

Huiv r ? ajor S enera ! s - p r other military officers, charged with the 

Secretary of War, acting under the President, and chareed urirh 
obvioSl g ° t vc ™ rs w , ith , in tj>f limits of a State, they 

wrnen tney are substituted; and the President in appointine them 

tt*- 1 * 8 ¥ ndr ® d to acknowledged 

by and with the advice and oonsent of the Senate WB > 

etXS* ^V?^ 0n of the State 

S®£ss ?sasa 

MV wen me way a prepared for the establishment of pro- 
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visional governments by Congress. In short, if a new govonunfii? 
is to be supplied it should be done by Congress rather than by the 
President, and it should be according to established law rather than 
according to the mere will of any functionary, to the end that ours 
may be a government of laws and not of men.” 


At the time Sumner wrote his article, most of the problems of 
Reconstruction were still far away in the future. And in so far as 
they were actual problems the President was taking care of them 
with the consent of Congress. The President was Mr. Lincoln, 
and his relations with Congress were harmonious. His relations 
with Sumner personally were congenial. The problem could there¬ 
fore be considered with equanimity, and discussed purely as a 
question of principle. But by the time the problem of Recon¬ 
struction became acute, Lincoln was dead, and Andrew Johnson, 
a Southern Democrat and a man of quite different temperament 
from Lincoln, was in the Presidential chair. The differences which 
had hitherto been differences of opinion, became a bitter personal 


struggle—a struggle charged with more personal bitterness than 

anything that had ever preceded it. 

The bitterness engendered by this struggle has tended largely 
to becloud the issue, and particularly to obscure the part which 
the Judi ciar y played in it. For it must always be borne in mind 
that the struggle of Congress was not only against the President 
but also against the Judiciary. And it should be added that, while 
the struggle against the President ended in a victory for Congress, 
notwithstanding Johnson's acquittal at his impeachment trial, 
the struggle of Congress against the Judiciary ran quite a different 
course. In the immediate questions of Congressional Reconstruc¬ 
tion, Congress was, indeed, .victorious against the Judiciary. But 
the ultimate result was quite different. For in the end the Judi¬ 
ciary managed to nullify not only the most important part of 
Congressional Reconstruction, but also the work of amending the 
Constitution undertaken by the people themselves under the guid¬ 
ance of the Congressional leaders who were the principal actors m 


the work of Reconstruction. ~ 

We have seen that the tot gun fired from the Judicial Camp 

was the decision In Ex Parte MiUkfam. That decision m 

was 
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passed, over the Presidential veto, the first Civil Rights Bill. 

This might be considered the answer of Congress to the decision 

in the Milligan Case, although the bill was actually passed the 

first time a few days before the announcement of the decision in 

the Milligan Case, for the decision was not entirely unexpected 

when it came. The most important provision of this Civil Rights 

Bill, from our point of view, is the declaration that all persons 

born in the United and not subject to any foreign power, were 

citizens of the United States “without distinction of color.” This 

was not merely a slap at the Supreme Court which had solemnly 

announced in the Dred Scott Case that under the United States 

Constitution Negroes were not citizens, but a deliberate attempt 

to destroy the Judicial Power by establishing the principle that 

Congress could overrule a decision of the United States Supreme 

Court. The following January the United States Supreme Court 

hit back with its decision in the famous case of Ex Parte Garland, 

and the accompanying case of Cummings v. Missouri . (4 Wal¬ 

lace, 277) 


Ex Parte Garland is interesting in more than one respect. The 
decision came within less than two months of the tenth anniver¬ 
sary of the Dred Scott Case, and within less than a month after 
the opinion on Ex Parte Milligan was published. The question 
involved was, whether Congress had the right to prescribe by law 
that no one should practice in the Federal courts without taking 
an oath of loyalty. The law in question was not one of the Re¬ 
construction Laws, properly so called, but the decision bore indi¬ 
rectly on the subject of the right of Congress to reconstruct the 
bouthern States. The accompanying case of Cummings v. Mis¬ 
souri involved the additional question, whether the state govern¬ 
ments of the reconstructed states could, either by legislative en¬ 
actment or constitutional provision, demand an oath of loyalty 
as a condition of the right of attorneys to practice in their courts. 8 

in the Garland were simple enough. On July 
d, 1862, Congress passed a law prescribing an oath to be taken 

byevety person elected or appointed to “any office of honor or 

24th ® gOV f rnment ° f the United States. On January 

td, 1863, Congress, by a supplementaiy act, extended these pro- 

v ' Mvxouri, the plaintiff was a clenrvma.n tw 

die Reconstruction PeriSTcovaSTSso lawyers ^*and 9? DB ^ itu - tion “^opted during 
entire list of professions involved ^ * an< * decision applied to the 







visions to include attorneys and counsellors of Federal court iv 
This latter act provided that, from its passage, no person shouM 
be admitted as attorney or counsellor to the bar of the Supreme 
Court, and after the 4th of March, 1S65, to the bar of any Circuit 
or District Court of the United States, or to the Court of Claim' 
or be allowed to appear and be heard by the virtue of any previous 
admission , unless he should first have taken and subscribed the 
oath prescribed by the act of July 2nd, 1862. In March, 1865, the 
United States Supreme Court amended its rule so as to require 
the taking of the oath required by the Act of Congress by al! 
attorneys to be admitted, as a condition of their admittance, and 
by those who had previously been admitted as a condition of their 
continued right to practice before the court. The oath in ques¬ 
tion was to the effect: 


1st.—That the applicant had never voluntarily borne arms 
against the United States while a citizen thereof. 

2nd.—That he had not voluntarily given aid, countenance, 
counsel or encouragement to persons engaged in armed hostility 
to the United States. 

3rd.—That he had never sought, accepted, or attempted to 
exercise the functions of any office whatsoever under any authority 
or pretended authority in hostility to the United States. 

4th.—That he had not yielded a voluntary support to any 
pretended government, authority, power, or Constitution within 

the United States hostile or inimical thereto. 

5th.—That he would support and defend the Constitution of 
the United States against all enemies, foreign and domestic, and 
bear true faith and allegiance to the same. 




Senate. 




the surrender of the Confederate forces to the armies 
States, in the spring of 1865. In July, 1865, Presi 
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issued to Mr. Garland a full pardon for his participation in the 



ILion 


Garland s own theory of the Constitution 

to secede from the I' Mi on nr'!.! hv its? co 



be 


J ' ^ va V V V/ 

be a citizen of the United states and therefore an attorney of the 


hited 


and he himself had i 
n, Mr. Garland applied 


But after he Rebellion broke 


permission 


loyalty, which he could not take, since he could not swear that he 

■H*, A. ^ A. _ JL V m m A * __ 


ha i lot actively and voluntarily engaged 

i 


Congress requirir 


ted 


all 


, . . . - -^ — — persons 

desiring to practice in the Federal Courts was constitutional: and 

whether the court’s own rules adopted in March, 1865, embodying 
the provisions of the Act of Congress, would stand as a bar against 
Mr. Garland s practicing before it. The Supreme Court, by a de¬ 
cision °f five to_ four, resolved both questions in Mr. Garland’s 
favor. It held the Act of Congress unconstitutional, and its own 

ntfatohave been adopted ’’inadvisedly.** 

The division in the court was particularly “unfortunate ’’ to 
use the language of the American Law Review editorial writer in 
commenting on the Milligan Case, since all of the Dred Scott 

, f ° r , Mr ' r G< ^. Und ’ “ d 411 of the other judges, with the 
eeption of Justice Field, voted the other way. Mr. Justice Field 

Democrat, although a Lincoln appointee, thus decided the case 
by h« casting vote; and he delivered the opinion of the court 
The opinion of the minority, which was very vigorous «, !- 

hwsred by Mr. Justice Miller. It may also be added that at this 

o?therourt^was^m^ “ y . doubt of *• that the majority 
of he court was wrong and the minority was right on the question 

w^^Te^'^.r^ the maiori ' y its decision 

tualiy used by the Court! . “ expression was not ac- 

to puni*~«f * deprivation of which is tantamount 


olved 



nited ■ Fr0m ‘ h “ premise * he Court reasoned 


oouid, either by legislative 
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by State constitutional provision, deprive any person of the right 
to practice law because of an offense committed prior to the enact¬ 
ment of the law or rule of court, because such deprivation is in 
the nature of a bill of attainder and ex post facto law. Said Mr. 
Justice Field, for the majority: 


“The statute is directed against parties who have offended in 
any of the particulars embraced by these clauses. And its object 
is to exclude them from the profession of the law, or at least from 
its practice in the courts of the United States. As the oath pre¬ 
scribed cannot be taken by these parties, the Act, as against them, 
operates as a legislative decree of perpetual exclusion. And ex¬ 
clusion from any of the professions or any of the ordinary avoca¬ 
tions of life for past conduct can be regarded in no other light 
than as punishment for such conduct. The exaction of the oath 
is the mode provided for ascertaining the parties upon whom the 
Act is intended to operate, and instead of lessening, increases its 
objectionable character. All enactments of this kind partake of 
the nature of bills of pains and penalties, and are subject to the 
constitutional inhibition against the passage of bills of attainder, 
under which general designation they are included.. 

“In the exclusion which the statute adjudges, it imposes a Pun¬ 
ishment for some of the acts specified which were not punishable 
at the time they were committed; and for other of the acts it 
adds a new punishment to that before prescribed, and it is thus 
brought within the further inhibition of the Constitution against 

the passage of an ex post facto law.” 

Under this decision, the legislature could not pass a law, and 
the court could not make a rule, providing that persons guilty of 
felony could not practice as attorneys at law. Or, rather, such a 
law, or such a rule, could be made; but it could not operate on 
felons who had committed felonies before the law was enacted or 
the rule adopted. And this could not be done, at least as far as t e 
states are concerned, even by constitutional provision. 


“The Legislature—says Mr. Justice Field—may ^^btedly 
prescribe qualifications for the. office,, to which he m .hs w. * 
as it may, where it has exclusive junsdiction,prescri Xh© 

tions for the pursuit of any of the ordinary avocations of h . i 

question, in this case, is not as to the power o £* exercised 
scribe qualifications, but whether that power , nrohibi- 

tion of the Constitution. That this result cannot beeffected m 

direotly by a State under tte ta. 

hive held in the case of Cummings v. Missouri, ana w 
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. » « was reached applies equally to similar 

action on the part of Congress.” 

That such reasoning was easy meat for Mr. Justice Miller, 
who was considered by the bar the ablest member of the Supreme 
Bench, goes without saying. The minority opinion disposes of 
the legal end of the question in a manner which leaves no doubt 
as to which side was right. But it was more than a mere legal 
question to be disposed of by argument, and Mr. Justice Miller 
shows considerable feeling with respect to the action of the ma¬ 
jority of the court on the particular point involved, as well as 

with regard to its general attitude towards an act of Congress. 
Says Mr. Justice Miller: 




fnr ^ the , exerc , lse of ^ extremely delicate power 

K^i t0 r ecl S re that the Con S ress of the Nation, or the 
ini to^ on^K of . a w tate > has assumed an authority not belong- 

to rS&f 3 bound , ^ their oath of office as we 

it is K. Constitution, and whose duty it is, as much as 

the inramnatihim ref f *i ha * ". 0 8 ! a , tut , c is P !l ' 5ser - 1 in violation of it, 

tehlv^id 1 h Teason i0T doubt > before we pronounce it to 

thia “compatibility, either in the Act of Con- 
‘ b f rf P [ 0 ™/° n , of ^ Constitution of Missouri, upon 

viction that bnth J U ^ j, PaS ?? d ’ b “ f entertaining a strong con- 
macted them it the competency of the bodies'which 

dissent from the judgment™of^e'em!• t”mirV'in demands * h at my 
di»ent, should be pS on its rec^ds> the reasons for that 

the the “ P? ce f ls to show that the practice of 

courts!T ^n^Tfhfnatre'of^ 116 * by the 

■ wfi... ‘ ^ f .^ he °® ce and the bearing 


OI tne question of loyalty thereon. On 

Jr - - oorjro* 

i 14 ? to tiie government under which h*» i:,r QO „ ± 

required toV£wyer^^^: which should bt 

The history of f ° r 

member * tbe legal profession havf b^n^W, A 3 ?!:-, thc 
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evil to the government. They are, by the nature of their duties, 
the molders of public sentiment on questions of governmen , an 
are every day engaged in aiding in the construction an en orcemen 
of the laws. From among their numbers are necessarily selected 
the judges who expound the laws and the Constitution. To suffe 

treasonable sentiments to spread here unchecked, is ope 
stream on which the life of the Nation depends, to be poisoned at 

its source.” 

It is an interesting speculation, whether, in penning these 

lines, Mr. Justice Miller had in mind the not improbable possibi 1 y 

of Mr. Garland himself becoming a Judge of the United btates 

Supreme Court, as he in fact afterwards became Attorney- enera 

of the United States; and how different the Union might have 

looked or the course which the struggle for the Union might ha^e 
iOOKeu, UI L C g nlo n\r whn was asso- 


Mr 


Mr 


ciatea in many ui me -— 

had been confirmed instead of rejected, by the Senate. 

. . i _OVQTYIUflA OJ 


S.Si'SSi S » « ~ !«•» “0 «"- 

to the conclusion that the laws here under 

sibly come under either denommation. T con . 


elusion that: 

... , . +1 . ori which designates no criminal, either by name 

or description which declares ™ ^udt, p^oun a bm of 

and inflicts no punishment—can m no sense 

attainder.” ... uiH 

do^b/SuSd’oSTtoS.h"says'with evi- 


feeling 


am informed, this is the first time 
j An notjh of office has 

criminal 


STe au P S:\» -d pumshes 

“Where, then, is this ? X P°?{ u „„ massed? It can only be 
man for a crime committed 


a man for a crime commiuea or amp the 

found in those elastic til j thpu ate to be exercised . , 

t» others. No more striking “?“^ e °^ nat itution of the Umted 

ssrs sareMryi* - *> ^“ 
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practicing in her courts, while in the other it is held to confer 

power on this court to nullify a provision of the Constitution of 

the State of Missouri, relating to a qualification required of minis¬ 
ters of religion.” 

The manner in which this decision was received by the country, 
and particularly by the leaders of the Republican Party in Con¬ 
gress, shows that they recognized the political character of the 
decision as well as its constitutional implications. But the coun¬ 
try was not as yet ripe for the revolutionary change in our consti¬ 
tutional form of government first essayed in the Dred Scott Case 
and now attempted to be followed up in the Milligan and Garland 
cases. The Republican leaders in Congress, at any rate, were 
ready for the fight, and so notified the court and the country. 
Thaddeus Stevens, one of the principal leaders of the Republican 

Party in Congress, said in the House, referring to the Garland 
decision: 


Although in terms not as infamous as the Dred Scott decision 

,.|5', I P ore , dangerous in its operation upon the lives anc 
liberties of the loyal men of this country.” 

And John A. Bingham, another important leader of the ma- 
jon y party, and one of the best constitutional lawyers in Con¬ 
gress, said, in proposing to curb the power of the Supreme Court: 

If, however, the Court usurps power to decide political aues 
ihu* h?™,u e{ / a ?!f g e <J ple ’ s it wiU only remain for a people 

( Ite'Z'ZZli, Tn!p P a i b 7 tm } °J the tnbunal itsel f’’ 

det f™ ine definitely the exact effect 
the threata of Mr. Bingham and his associates had upon the courts. 

tjn— wo b '£ "eU'touymi aa * conaerva- 

on an unmupectii^uuUic 7 thft ®™°°1 of historians with having “put 

Amendment for the purpose of giving the - claU8e of the Fourteenth 

£• place to go into a SS25S, thfSS 1C ^rests. This is not 

**»P*wsem- than HamUtoo^ conservatism modem doctrine of 

It should be noted charge as far ^ BinX^k 

Pourtsunth Amendment. *** tUne “® was working on the draft of the 
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We know, however, that after the decision in Ex Parte Garland, 
the Supreme Court withdrew from the contest, and made no 
further decisions on Reconstruction problems until long after Re¬ 
construction had ceased to excite the public mind and feeling in 


the North had taken a decided turn, although the importunities 
of the opponents of Congressional Reconstruction upon the Court 
were almost continuous, and presented the problem in various 


forms. There can thus be no question of the fact that the court 


deliberately refused to act, not only in the presence of repeated 


opportunities, but in the face of repeated challenges. 

The first direct appeal to the Supreme Court was m the case 
of Mississippi v. Johnson (4 Wallace, 475) In this case, which 
came before the court three months after the decision in the 


Garland Case , there was a direct appeal to the Supreme Court to 
interfere with Congressional Reconstruction. The form of the 
action was that of the original suit brought by the State of Mis¬ 
sissippi to enjoin President Johnson for enforcing Reconstruction 
in Mississippi. Mr. Augustus H. Garland, of Ex Parte Garland 
fame, appeared as one of the attorneys for the State of Mississippi, 
and argued in favor of the application. The case, while in form 
an application to enjoin President Johnson, bore all the earmarks 
of an arrangement with the friends of the President; and there was 
no Question but that the President was very anxious to be enjoined 
by the Supreme Court. But the Supreme Court refused to oblige. 

In an opinion delivered by Chief Justice Chase for a unani¬ 
mous court, it was held that the President could not be enjoined 
by the Judiciary. This decision was undoubtedly correct, but one 
cannot help thinking that the opinion of the court giving the 
reasons for its decisions was'all wrong. In this opinion, which is 
unusually brief, Chief Justice Chase said: 


“A motion was made, some days since, in behalf of the State 
of Mississippi, for leave to file a bill in the 

Johnson, President of the United States, and E. O. 

cuting, or in any manner carrying out, certain Acts of Congress 

t ^ e *^eAc^ref erred to are those of March 2nd, and March 23rd, 
i QA 7 itf vw mAnlv kn own ftfl the Reconstruction Acts* 

“ThTAt^e^General objected to die leave asked f<y uP°» 
the ground that no bill, which makes die Preadent a defendant 
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f 1 !. , r injunction against him to restrain the performance 

of his duties as President, should be allowed to be filed in this 

court* 

of it ThiS P ° int has been fully argued ’ and we will now dispose 

i ;Il^v 1 Shall f l™? OUr in 9 uir y to the question presented by the 
objection, without expressing any opinion on the broader Lues 

discussed m argument, whether, in any case, the President of the 

United States may be required, by the process of this court to 

per orm a purely ministerial act under a positive law, or may be 

^™ amenable m any case > otherwise than by impeachment for 

criiiic* 

“The single point which requires consideration is this: can the 
resi en be restrained^ by injunction from carrying into effect an 
Act of Congress alleged to be unconstitutional.” 

Chief Justice Chase then proceeds to consider the question 
raised m Marbury v. Madison, which was that of issuing a man- 
damus to the President or his Secretary of State, and the distinc- 
lon ere made by Chief Justice Marshall between a case where 

^ perf f med is P urel y ministerial, and one which re- 

q es the domg of an act involving discretion, and he then pro¬ 
ceeds as follows: ^ 


the power to see that thl W ° r * <tZ e fr ent in the exercise of 

these laws t^Xt^ed 

tive and political JUSt sense ministerial. It is purely execu- 

Gov^nmt«! n J pt ° r the p . art of the Judicial Department of the 
PrelideS f nf ? rc ® th ® Performance of such duties by the 

Justice Marshall ^s ^absu^^nT 26 ^ ^ the Ian ^age of Chief 
“It w tnSof-^ absurd and excessive extravagance/ 

the court is not sought to Sifm^ Ce ^f/ ore , us j^e interposition of 

ceive tha^this itutumal • But we are unable to^r- 

principles which forbid ^udidaf^terWnc? ^th th th ® ^ neral 
executive discretion. J a mterlerence with the exercise of 

toX th - 6 a PP lioa «°“ now 

against it. precedent , and this is of much weight 

It 




interpose W bartha ‘ t “ 3 «°urt would, in any 

lt U tSXA„f ot “ “ - 

can hardlv be doubted that an- 





plication with that object would have been heretofore addressed 
to it. 

“Occasions have not been wanting. . 

“The constitutionality of the Act for the annexa on of lexas 

was vehemently denied. It made important and pe rmanent changes 

in the relative importance of States and section-, and was b\ man\ 
supposed to be pregnant with disastrous r ults to large interests 
in particular States. But no one seems to have thought of an 
application for an injunction against the execution of the Act by 

the President. ... e , 

“The Congress is the Legislative Department of the 

ment: the President is the Executive Department. >. either c 

be restrained in its action by the Judicial Department ; thnuuh h 

c -i j l i nro in nrnnpr cases, subiect to 1th 

acts of both, when 



, are, in proper c 

C ° S g ^hnpropriety of such interference will be clearly seen upon 

consideration of its possible consequences. . __ i 

“Suppose the bill filed and the injunction prayed for alloweth 

If the President refuse obedience, it is needless to obser% e 
court is without power to enforce its process. If on Aeother 

hand, the President *Ut%£?** a 

S±«government? WgSiSSS 
*3,®Srtta£tafSfbehalf The President thus endan- 

the Senate of the United States ta* ting aa a court 

wonder oTan aUem^ byThifcourt to arrest proceedings in that 

court?” 

It is auite obvious that this opinion cannot stand the test o 
i cU To begin with the distinction between a mandamus 

a . . _ oitno-ether which the learned Chief 

IA r»prceive is so obvious, and one so often rnaae i 

C ° Ul f +W ft is hard to believe that the court could not 
courts, th > h " d matter of facti analogies occur every 

see it in th's ins ance- knQwn to every practicing lawyer as 

day m our courts. a reported decisions. For example: 

* _x _;n rWree the specific performance of a 


in 






involves the exercise of M- «£*£££ **- 

ion agamst whom the ju discretion for that of the 

that the court could not substitu 
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person in whom the contract reposes the discretion. Nor will tht 
court, by its order, enforce the specific performance of a contracl 

^™ vmg man y details such as a building contract, for instance 
or the reason that the court could not undertake the supervision 
of the execution of such a contract. But no court has ever refused 
an injunction against the violation of such a contract not to build 

even though the doing 
of it would involve the exercise of discretion. That the majority 

o the court at least saw the distinction which its Chief, speaking 
its name, claimed not to perceive, but refused to consider it be- 

want to mIke Ved n h K ° f a distinction which it did not 

GewiZv StenfZ ■ consideration of the case of 

NorLleChtfr; T Justiee was forced *o dissent. 

. 'f us ^ lce s appeal to precedent, or the lack of it 

ery convincing. It is undoubtedly true that the lack of precedent 
L P Th 6 t that ifc had not heretofore been supposed that 

therefore n^t COU d the President ‘ The Chief Justice was 

erefore quite correct m appealing to this lack of precedent in 
his are^imftnt tuminaf _ - *. m 

' ot the power. Unfortunately 
It should be remembered that 


argument 

this argument proved too much 
there hurt , V rememoered that 

“institutional, except the assertion of the power fn 
D^dScotTr Se ln M . arburv / U - Madison, until the decision in the 

Garland, only three months before the application in Mississivni 
^ Johnson. The failure to attempt to enjoin the annexatk,n S 

faTSJt nr ^ ^ ^ ?* ief Justice ’ have been due to the 
a general law of Congress unconstitutional. If. therefore tltZ 

in this case, the entire power of the court j / ® Chief Justice 

tional would be destroyed Had it he. 6 UWS Unconsti ' 

Chief JusUce’s own laneuace—t h A fl supposed—to use the 

eeneral law of Congress unc^stitutionS^t'^fh daclare a 

long before this. J V16W would have been brought 


ing 


€4 

it 


Occasions-as the Chief Justice remarks-hav 
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There was, for instance, the United States Bank. All that was 
needed for the making of a proper case was for some borrower 
to refuse to pay a note due to the Bank, and thereby compel it to 
bring suit, which would have brought up the entire question of 
its constitutionality. This was the actual course followed in Craig 
v. Missouri , wherein the constitutionality of the State Bank of 
Missouri was tested in the United States Supreme Court. 

Then there were the tariff laws: All that was necessary to make 
a proper case would have been for some importer to refuse to pay 
a duty, and that would have brought up the constitutionality of 
the question, or he could have brought an action to recover the 
duty exacted. This was the course actually followed in the Insular 
Possessions Cases , to be noted hereafter, in which the constitu¬ 
tionality of the tariff laws as applied to Porto Rico was tested in 
the United States Supreme Court. And even the question of the 
annexation of Texas could easily have been tested in the courts, 
had it been supposed that the courts were the proper forum for 


the trial of such questions. 

But worst of all is the Chief Justice’s argument from the incon¬ 
gruities which would follow a decision contrary to that actually 
rendered by the court. Had it ever occurred to the Chief Justice 
that some people might feel, with Richard Henry Dana, the utter 
incongruity of the Judicial Department of a Government at war 
declaring the war unconstitutional? But this argument rom 
incongruity goes even deeper than that. To begin wit , 1 is 
founded on a basic assumption which is not only lacking m 
respect for a co-ordinate branch of the government but is 
quite subversive of our entire system of Government by Judiciary. 
For it assumes that Congress might impeach the President for not 
carrying out a law which the United States Supreme Court had 

declared unconstitutional. Ginnirress 

Under the accepted theory of the Judicial Power, a Congreaa 
that would act that way would clearly be a revolutionary 0 ° n * r ®“> 
iMtead of the Congress of the United States acting under the 

™ * argument can be made as to the workings of the 

* - ** . But even 







Constitution upon-- - . ._■ ■ - 

t to not all. Assuming that the argument ^ 

permissible, had it 
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impeach 


* — ^ -- ~ Mupiwuc vuui i/ iui utjciar- 

mg that law unconstitutional? Indeed, the latter course would 
e much more logical, as it would at least have the merit of placing 
responsibility where it belonged. And it is a fact that there have 
been instances m the history of the United States when impeach- 
men was threatened against judges for daring to assert the right 

to declare laws unconstitutional. But there is no instance on 


similar 


,i TT , 0 , J „ —“ against a r resident 

, United States for refusing to carry out a law which the 

United States Supreme Court had declared unconstitutional. 

. at such reasoning could settle nothing except the mere fact 

tilG SunrPITiP Pnnrf txrmil/4 jC~ _ _ _ . . • 


President 


e t, , w . - ——.ic M uilc uuvious. The ODDonenfq 

SSS-T" t ere f° re m f de . another tr r at “ the famous 

2 S the deeision in »■ 

time d assoclates evidently believed that this 

Justice base’s o2^rrTJ!’ Withi ? . the <* Chief 


Chases opinion in Mississippi 


But their ef- 


diction. # ^ ourt declined to take juris- 

But while the great lawyers representing the Johnson faction 
dK. not succeed in their efforts to stop Con^onll ConSc 
bon by judical interposition, they did succeed in compelhnftht 


.. ‘ ““ *“ Mississippi v. Johnson. The mem 

was unanimous. Owing to this division of ’ . , ug “ the decsion 
siderable delay by the Cburt in sm, • °P lmon there was con- 

were decided, one on May 13th and ^““1 TT - The 00868 
but the opinion of the fW. t’ 2 ?5 0<h T “ ^ 16 ^ 1867, 


1868. 


And when the opinion was finally 


February 


compamed by a memorandum filed bv Chief j \ rZ Was ac ' 
as follows: ^ Chief Justice Chase reading 

in K el i my assent to the grounds stateH 

•«« JZ 5ft,„7SfS! aaa?.«r “t “to a 



Since the learned Chief Justice did not deem it expedient to 
state either the reasons for his dissent from the opinion of the 
majority, or the grounds upon which he himself based the dismissal 
of the bill in these cases, we can only guess at his opinion on the 
subject as to what is a proper case within his conception of the Judi¬ 
cial Power, and that only negatively, by assuming that he disagreed 
with the distinction drawn in the opinion delivered for the Court 
by Mr. Justice Nelson. The decision is stated in the reporter s 

headnote to be: 



“Where a bill and ■<— ^ —— — . , , 

of the court upon political questions, and upon rights, no 

sons or property, but of a political character, this court " 

no jurisdiction over the subject-matter presented in t 

relief.” 

In his opinion, Mr. Justice Nelson thus elaborates this point: 

“The remaining question on this branch << our inquiry is, 
whether, in view of the principles above stated, andwh^hwe^hav^ 

court can take judicial cognizance. In joo fang mto rt ,jt j 
seen that we are caUed upon to restrain the defendants who 
sent the executive authority of the government, from caroung into 
execution certain Acts of Congress, inasmuch as such exeeut o; 
would annul and totally abolish the fisting State 

Georgia, and establish another and different one __ 

other* words, would overthrow 

of the State, by depriving it of the means ana 

wliereby its existence light, a 
“This is substance of 


c UViJ* - 

Government or 

in its place; in 

* 





be maintained. 

of the 




nrflvpd for The bill, it is true, sets out m-- - 

substantial changes in the structure and organization ofjthe 

as contemplated in 

if carried into 



isting government 
which, it is 
work this 







necessarily and _ 
an organized Dolitical body. 

a _ 

specific execution of 
So in respect to the _ . 
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thing, within or com 
or required of them, 

''f • and the remaining 
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“That these matters, both as stated in the body of the bill and 
political'mTp<Sn° r re ^f^ caP f°[ judgment of the court upon 

• , & y* f pohtical jurisdiction, of gover nm ent of cornorate 

Sc 6 " No^^f 6> Wit i h aU , its constitutional poweto and priW- 
b % n t «ludicial fo™ for the judgmen?“’cou?t. d by th ° 

State, and of’ of 

State Capitol and exeenfivp. mo„ • es ^ e an ^ buildings therein, 

property; and that putting the Acts nf • f d pers( ? nal 

and destroying the State, would deprive ft’TSl ' nt ° CXeCUtlon ; 

enjoyment of its property. But it is apnfrent thft e ,J! osse r sslon and 

one P of‘ the"grievan^s" re™hSg "fom th °th *7 ^^^owing 


limiting 


drawn 


court to cases where only private righto w lntert f re “ ce by *• 
Chief Justice could not assent to. wfiK the 


that this constituted « 7. " netner the reason for it was 

people of the United States ^ 

protection of pronertv onlv a nj « * t ,, u d be limited to the 

° f ‘m ?t° Pk ’ “ purely a matter of specuUtlof^Fo^ 0116 * 031 rightS 

the Chief Justice. For it Jni ° ut of res Pect for 


special 


that 


legislative 


0/ the people deserve <«uZl» Zeh»Z T* ^ 

property rights of some particular J eCtWn 08 the P™ate 


It should be remcmhere7r7i. Wa “ ai -. 

erty righto are not specifically gu&TtLnteeTh^lh* WMe pro P' 
even the Fifth Amendment giirante^l^ ^ C ° n8tit . ution > and 
without due process of law or taking fnc Y ?f am8t tbeir invasion 

compensation, the political rights of th ^ c purposes without 

provided for in the Constitution and e . Twn ;^ P e “ e ®Pecifically 

’ “ d especially guaranteed in th» 
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most solemn manner by that provision of the Constitution which 
says that the United States shall guarantee to every State a Re¬ 
publican form of government. If, therefore, it was true, as claimed 
by the applicants in these cases, and as it must be assumed for 
the purposes of this discussion, that the Reconstruction Acts were 
unconstitutional, in that they deprived the people of the Southern 
States of their basic rights and exposed them to military tyranny, 

_most assuredly it was the business of the courts to step in, if 

thev are permitted to step in in any case in opposition to Congress, 
and y interpose their veto against the actions of a Congress which 
not only failed in its duty to guarantee to eleven states a Repub¬ 
lican form of government, but was actually seeking to deprive 


them of it. 

The impression made by the decision in Georgia v. Stanton 
at the time was that the Supreme Court was evading the necessity 
of passing on the Reconstruction Acts. And a reading of the 

opinion today does not serve to dispel that impression. 

As far as the internal evidence of the decision itself is con- 

cemed, it is sufficient to point to the lost paragrajffi quoted above 

from Mr. Justice Nelson’s opinion. If the court had been half as 
anxious in this case to pass on the Reconstruction Acts as it had 
been when deciding Ex Parte Milligan, it certainly had its oppo 
tunity. Whatever may be thought, from the point of view of po¬ 
litical science, of the notion that the Supreme Court tiioffid n^ 
exercise its great power to protect the people of: the-Statesf 
military tyranny, but should reserve that power solely for th 
OTotection of the property rights of the State in its real estate, 
fhe Court evidently thought that the latter situation was a proper 
case for judicial interposition. And the only argume g 
against the court’s taking jurisdiction on ^oun^that that 
noint is made only incidental to the other points. Well, t 
preme Court has been known to make little of such objections, 

and not to be too squeamish about it wanted 

r^bl™ Sh3 byt^t^Tcol to the conclusion that it 

cSl not add to “the , pe . a “ ^ite^Ty' ting 

*£2 f SLruotion in oppotition to Con- 
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gress, as it had evidently intended to do when it decided Ex Parte 
Milligan and Ex Parte Garland. 

It is interesting to note in this connection that since the de- 
cision of Ex Parte Milligan matters had been progressing rather 

r ™ ^, the stru gg ] e between Congress and President Johnson 
and that the impeachment of President Johnson had already east 
its shadow before !t. In fact, when the opinion in this case was 

months off lmp ent ° f President Johnson was only three 

rw fn e t i? P B 10n °t Mr '. Warren > the interference of the Supreme 
t m the Reconstruction situation was averted only by the ac¬ 
cident of the absence of Mr. Justice Grier through illness, when 
a mo ion was made by the counsel fighting Reconstruction for 

KTat he amen p the r B n 1° “ to meet ‘ he objections of the 
erly stated as a ground for separate relief. Says Mr. Warrenf 

araen°d n thd?bili e S o t by t Counscl for Mississippi to 

matters affected by the actions ’fterest in the State in 

Wayne, Clifford, Nelson and Keld beinv fn S Zf divid f. d C ? urt ; 
o amend, the Chief Justice, Swayne Miller an 1 ?®t eave 

present, would have probably iavnreJth? ™ '*• ’J? d he been 

ass ssfnss s?ssssAsss 

^ resting in mOTe thin one . 

He conclusion that it better ‘'IT ''"'*':,^ eomB 10 

STrii b. titss rets es 1 - 

srs ts its fa r ^ 

were more convinced of the wisdom of Llncoln appointees 
tae judges who had participated in the Dred ScotfA**? • than _ were 

the Dred Scott judges in such maLre ThTo^ 6 "^ dded with 
try was divided along similar W Th^n P ‘ ni ° n “ the coun ' 
oughly disgusted with the conHn/»f t +1, 6 Democrats were thor- 

was evading the issue. The Rep ublic!^ 6 “T*’ b f Uevin8 that it 

republicans, on the other hand, thor- 
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oughly approved of the self-elimination of the judges. But tho\ 
were not quite convinced that the court might not in the end be 
tempted, or persuaded, or goaded by the Democrats into taking 
a hand. This fear was probably enhanced by the dubious position 
of Judge Davis. As representing the feelings of the Democrats on 
the subject, we may quote from a letter of former President I ri¬ 
ch anan, written on June 11th, 1867. 

“What—asked the former President—is to become of the Su¬ 
preme Court of the United States—the conservative branch of the 

and venerable men who have filled the office of Chief Justice^from 

Chief^K^tice^to^drag the judicial ermine throia^i the dirt^to propi¬ 
tiate radicals, I cannot help thinking we have fallen on evil time.. 

The Republicans, on the other hand, while approving hs pres¬ 
ent course, were not going to take any chances with the >- u P ,en 

® _ _ mnrtfKnr iinrYTYnrtn.Vit« 0£LS6 01 


Court, 


se were nui — —. 7 

This is shown by the course of another important case o 

« * nr ( A Wallace nlo) 1116 


those days, the case of Ex Parte McCardle 

— — . m # _ i rn 


Warren 


- 

Supreme Court: 

"Though the Reconstruction legislatimi had^thus^ecome_safe 

from injunction, its constitutional!yw an unexpected manner, 

at the next Term, in December, 1867 >“ a " e “ d by CongreS s 

through the operation of a statute re t^y loyal pers ons 

against adverse action hy the Cou a “ February 5th, 1867, ap- 

person may be restrained of h e ^ the y xjnited States.’ By 

Constitution or °f any treaty o enforce the Reconstruction 

an ironic stroke, this. Act designed to entorce^ ^ ^ 

measures was now seized up as a^ ^P^ arregted and held for 
trial by a military commianon m :^ t itk>ned for a writ of habeas 

one of the first Recons^uction , a f ter an adverse decision 

took an appeal to the Sup_rvwrfia moved that the case be 


tooK an app^ ^ u fnr McCardle, moved tnai 

to the Court that, as he had unconstitutional, he could 

dent that the Reconstruction Laws were 


I ■ 
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the milher Go '2™“ ent - and that he had so notified 

Tnd Mmer •“^da'' Chief J^st^ChSe' 6 ^Judg^Swa^fe' 

ahowrth^Cfawy^ "hat ^ f/aeWof a^court 

deciding their way, there is seldom any difficult in finHi™ 

=is r.£i r 

in the history of the Court before or shlce U 0 / unp “ aUeled 

of the United States joining hands with the" 3 oppmlTiu" oTtlf 
Government in trvine- in ~»t +i_ , , °PP<>nent of the 

gress unconstitutional. 5 declare an act of Con- 

31st andV^bruI^ist t 180S° U Thi the 0386 WaS arSued on January 

February 17th, two weeks afw ih ght 1 take JUnsdlction * On 
the publication of the opinion in ^ argUInent and °«e week after 

T Doun< f d trough Chief Justice cE uvlTim’ ^ C ° UH 

final argument, and it was argued on “* d ° Wn for 

Senator Matthew Hale Lnnm ^ m ® nts earI ^ in March, 
ment on behalf of the validity of th made the principal ar gu- 

left a very interesting description of howled", ActS ’. “ d ¥ 
argument. Writing to his wife, he said: Court received his 

OThj^to do° Tt £ and a s well as I expected 

SdSrtte Strand ^ Ue ¥ fa ~ was Ae fe^of ^ 

up and rattled their dry bones!” But 1 ehook them 

„ ^fdef^Ption tends to bear out »t.. — ... 

e chief use of such argument! 






an aid to the judi 

’* «W*» mats*, dfecifWJ *k*» situation mu 

t nd (SS.*" 5 "' “ « both the rf . > 
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want 


rather than as a means of influencing their decision. It was evi¬ 
dently taken for granted that Miller was to lead the judicial fac¬ 
tion on behalf of the Reconstruction Laws. XL Tier ho \\a~ i i . n: 
with joy at Carpenter’s able argument. Nelson, Clifford and Grier 
were confirmed in their opposition to those laws—they were there¬ 
fore dead against his good argument, as it was annoying to hear 
a good argument on the other side. Davis and Field, who evident y 
were opposed to the laws, and felt uncomfortable in the seats 

wMch°had been given them by Lincoln, were troubled. 

But Davis and Field were not the only ones that were troubled 
by the McCcurdle case. The Congressional leaders were evidently 

troubled, notwithstanding the brilliant argument made on behalf 
of the Reconstruction Laws by Carpenter— knowing full well the 

value of such arguments. And they were not going to take any 
chances. No sooner had the argument m the McCardle Case 
closed than the Congressional leaders took steps to make sure t la 





never decide it. 


W arren 


as to how that was done: 

868, there was pending in the House a harm- 

less and unimportant Senate bill , t0 ; stems and revenue offi- 

appeHate jurUdmtron^n^ .nvolvig.^ ^ C . Schenck 

. , cfotompnt. that, it was a mere 

Art 



of Ohio for its 




charged 




been de 


exercise of any 
or might be 

or 


ng 

Corpus Act oi 

ion by — — 

taken The amendment was - 
jection, and the bill as thus amended 
the Senate. Then, for the first time 
and the Democrats awoke to the t 
Benjamin M. Boyer of Pennsylva 

been disarmed b J p ^’‘^c^e charged mar » i,»u — 

struction Acts; and while adm S u imnning he thought 

wide enough awake, and ha _ , ^ ve introduced such a 

that it would have been more manly ^ have and ^ 

“vowed that his purpose had been to deprive the Court 


L TO accept «*** 

been smuggled 
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power and jurisdiction, saying that he had lost confidence in the 
majority of that tribunal, and that: ‘They usurp power, whenever 
they dare to undertake to settle questions, purely political in re¬ 
gard to the status of the. States and the manner in which those 
States are to be held subject to the law-making power. And if I 
nna them abusmg that power, by attempting to arrogate to them¬ 
selves jurisdiction under any statute that happens to be upon the 
record from which they claim to derive that jurisdiction and I 
can take it away from them by a repeal of that statute, I will do it. 

* -N° w * hold that the Supreme Court, arrogating to themselves 
the pretension to settle not merely judicial but political questions, 

of i* P u- n the P rmci P le of the decision made in the case 

oi the -Dorr Rebellion and upon every other decision of that kind 

of e inH«HW-° nty i?* f P roce eding step by step to the usurpation 
of jurisdiction which does not belong to them. And I hold it to 

^ t> but my duty as a Representative of the peo- 
196-197) hP he WUlgS ° f that Court -’ ” < Warren > °P‘ <nt., Ill, pp. 

On March 25th, President Johnson vetoed the bill, stating in 
his veto message: 

Thus far during the existence of the Government the Sn- 

£Tthe th ? Un /^ dS ^ has been viewed“y the P 4"e 

and deferred to with confidence and respect.” ^ 

Those who are familiar with the history of this country know 

^ ery w word , of that statement was untrue. One need only 

monumental work on the Supreme Court to 

t T le u St Up the t,me of the writing of this message 
^ h ” SOn i the Supremfi Coort had been supported or 
PP , praised or abused, by the different sections, parties and 

the 008 r ted °f ^ nct suit interests ' And 

(hemopponents as unpatriotic for opposing the court's decisions 
in certain cases, themselves opposed thfi rrmrf’a __ 

vigorously in subsequent instances 


happen to coincide with their own 


6 


°f great histoeriaDB. firraT^TTn! m nH ordinary individ ual^ but 

i important constitutional queath^kot t^hS^ilHn* 6 Co , urt de ' 

___ the court with overriding the Constitution 8 ThJ?'' 

»ot »a vvulent as Bancroft’s, but the _ thafc ^nguage 
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The vetoing of the bill by President Johnson threw the matter 
back to Congress, and a grand debate ensued on the subject of the 
Judiciary—strongly reminiscent of the first debate of its kind on 
the Judicial Repeal Bill during the first Jefferson administration. 
Of this debate, and its results, Mr. Warren says: 


“Though the merits of the debate were wholly with the de¬ 
fenders of the Court, the bill passed the Senate on IV1 arch 26th, 
1868, over the President’s veto, by a vote of thirty-three to nine 
(with twelve Senators absent) ; it passed the House on March 27th, 
by a vote of one hundred and fifteen to fifty-seven, and became the 
Act of March 27th, 1868. Thus was consummated an action which 
has been, with justice, characterized as ‘an abominable subterfuge 
on the part of Congress and a shameful abuse of its power. 

(Ibid., p. 202) 


Whatever may be said now of the justice of the characterization 
by Mr. Warren, it is certain that it was not the opinion then of the 
majority of the people. But what is more important—the United 
States Supreme Court put its stamp of approval on it when it 
obeyed the mandate thus delivered to it by Congress not to decide 

the McCardle Case. 

The charge of “abominable subterfuge” is, of course, nonsense. 
If Congress had the constitutional right to pass the law there 
seems to be no good reason why it should not have passed it. What¬ 
ever may be thought of the tactics of the men who first obtained 
unanimous consent for the introduction of the original Ame 
ment there can be no question that upon its final passage through 
both houses of Congress the meaning ot tms diu w t- 
notorious, and that both houses of Congress lmew PP d 

’-arias 

■ _•»«.rwisrli it was at first questioned. It would seem that 

power of Congress to pass this bill should never 

Of appeals to the Supreme Court, and 

30 Harvard Law 43®. 

joefore the late 
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to prescribe the kinds of cases in which such an appeal may be 
taken. But, whatever might have been thought on the subject in 
the absence of action by the Supreme Court itself, it certainly does 
not lie in the mouth of the upholders of the right of the Supreme 
Court to be the sole expounder of the Constitution to question the 
constitutionality of that law. The “shameful abuse of its powers” 
is, therefore, equally nonsensical. When the case finally came be¬ 
fore the Supreme Court for decision (April 12, 1869) the Court 
held the law constitutional, or rather did not even question Us 
constitutionality. In its opinion delivered for the unanimous 

Court by Chief Justice Chase the finnronr\/\ J . 


"It is quite clear, therefore, that this court cannot proceed to 

of'th^aDD^l-^nd'iurhpia/H't 86 - f ° r has no longer jurisdiction 
or me appeal, and judicial duty is not less fitly performed hv He_ 

ungranted jurisdiction than in exercising firmly that which 
the Constitution and the laws confer.” 8 y Inat wluch 


Some people said 


“sour grapes.” 


Others, and among them some 

Court. In fact 


+ i _ , , v . J ^ '-'uun. in lact 

the Democrats who during all of this struggle had been ardent 

SUDnortcrs of fhn Court 1 _ - r _* * - - ucul 


actually 


case 


- o — v. cue ucuidjiuii was 

when the Court delayed the decision of the 

f A ___ 1 n • . • v 


Congress, 


friends 


Mr. Warren 


the Democrat^ ^h^LS-ted SUbjeCt ,° f much criticism by 

aponaibilities.” “serted that it was seeking to evade its re- 

And again: 

b 0 L f0 emp n ,°ov5 

the con^Tofte^PZ^ t M 6 M ^ l t Case that oi 
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diate and solemn attention of the Court. By the postponement 
of this case, we shall subject ourselves, whether justly or unjustly, 
to the imputation that we have evaded the performance of a duty 
imposed on us by the Constitution, and waited for Legislative in¬ 
terposition to supersede our action, and relieve us from responsi¬ 
bility. I am not willing to be a partaker of the eulogy or oppro¬ 
brium that may follow. I can only say 

Pudet hoc opprobrium nobis 
Et potuisse did et non potuissc repelli. 

or literally translated, I am ashamed that such opprobrium should 
be cast upon the Court, and that it cannot be refuted.’ ” (Warren, 

Supreme Court , III, p. 204) 

And Gideon Welles, President Johnson’s Secretary of the Navy, 
made the following observation in his Diary under date of March 

20th, 1868: 

“The Judges of the Supreme Court have caved in, fallen 
through, failed in the McCardle Case . Only Grier and Field have 
held out like men, patriots, Judges of nerve and honest independ¬ 
ence. These things look ominous and sadden me. I fear tor my 
country when I see such abasement. 

mi _ te _*__ rtf iua nii^nrac whioli so saddened Mr. Welles, 


finally dispos 
Congressional 
the McCardle 


LJ.1LV U1 J 

Indeed, on the same day on which 

* - i *ii 


the famous case of Texas V. White, (7 Wall., 700) by what migni 
be a.IWI a “mixed decision”; one of those decisions which decide 
cases by a majority composed of divergent elements moved by 1 - 
ZeJ arguments, which may lay down the Uwm 
but leaves a feeling of dissatisfaction on the part o 


manner 


In 




the opinion of the majority was delivered by C ie 

i* * * « ..._a rl 14 rfiTiroflpn Tift 


middle 


the unique spectacle of Judge Grier, on the one h ^-*“d MJ 1 
and Swayne on the other, uniting m a dissenting opinion. 



says 


’This decision has 


sm *T 


tituted one of the landmarka^m Am«i 


the question 

Am a . 
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(concurred in by Swayne and Miller) seems more easily to be sup¬ 
ported, when he said that the status of Texas was ‘to be decided 
as a po tical fact, not as a legal fiction. ... If I regard the truth 

nf t™? y for th f A 8 ®* e T i ? h . t y ears > 1 cannot discover the State 
ini ° De ° f . these Uaited States. • • • I am not disposed to 

P D l es ®ay to prove Texas to be a State of the Union when 

, ha ? d “ lc, ed that she is not. . . . Politically, Texas is 
a question not before the Court.’ The deciskncame however 

“ d a A 0 a f e8tI y ^xed and debated question; 

to ^thtoM°fmm th^ t that Con f e f had no power whatever 

fjtv Reconstruction statesmen were in comvlete concernnnro 
with the language of the opinion; and the growing fears lest the> 

ren, Supreme Court , III, p. 212) Oriiayed. (War- 

Feb^^lC 7 f 1 ' «■ White was decided on 

, D , u 1869, the Radlcals in Congress, on the one 

hand' and J0h ? 8 °e a , nd hie Dem °cratic supporters, on the other 
h»d, Wf e out of the running. General Grant W Z Tl 


D , - %JTf U,7U, fiat 

Z, _- r moderate Republicanism had 
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CHAPTER XXIII 


BATTLE 


F g A HE Battle of the Slaughterhouses is one of the most 

famous battles of the Civil War, although it was not 


l 


fought until the years 1870-73. Indeed, the word “fought” 
is not quite accurate in this connection, as the fight of 1870-73 was 
only the first round in a battle which lasted for at least a genera¬ 
tion, and can hardly be said to be over even now. This battle is 
not usually referred to in histories of the Civil War, but it occupies 
a prominent place in the battles of the law of this country. In¬ 
deed, its place is quite unique in our judicial history. (Slaughter 
House Cases, 16 Wallace, 36) One of the most interesting things 
about this case is, that, notwithstanding the fact that it is con¬ 
sidered one of the great “landmarks” of our judicial history, it has 
not settled the main question which was involved, and was rather 
the opening, instead of the closing, episode in a protracted struggle 
which, as already intimated, is still going on. 

Another distinguishing mark of this case is, that unlike most 
other great cases in our judicial history, there were no two distinct 
parties in the struggle of which it was the legal expression; it was 
a melee rather than an orderly battle between two armies in defi¬ 
nite line of battle. 

Formally, this situation found expression in the fact that the 
judges who rendered this famous decision did not divide along 
“party lines,” as parties were then known either on the political 
or economic field. Mr. Warren, the historian of the Supreme 
Court, notes this fact with great satisfaction, as evidence of the 
“non-partisan” character of the decisions. Says he: 

“A particularly fortunate circumstance in the decision of this 
case was the fact that no criticism could be based on the political 
or sectional attitude of the Judges. For the Democrat, 

Field, the Republican, Chief Justice Chase, both of whom wear 
Of the moderate State-Rights school, were joined by the " 
nouneedly Nationalistic Republican Judges, Bradley and bwayne 
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V! 16 ■ m V 10ri t y r °P^ n i°n directed against the power of 
Uie State, while m favor of the State authority were found three 

Republicans, Judges Miller, Strong and Hunt, Judge Clifford, a 

Democrat, and Judge Davis whose political views were tending 

towards the Democracy.” (Warren, Supreme Court , III, pp. 271- 

The fact i S undoubtedly as stated by Mr. Warren. Unfortu- 
natefy, Mr. Warren entirely fails to give the reason for this rather 
usual fact, m view of the previous as well as the subsequent 

that the * Upr ™ 6 ^ 0Urt ' We do not mean to suggest by this 
that the Supreme Court has always divided along partisan lines 

the narrow sense of partisanship, although it has frequently 

divided* .1 h °r ver ’, a ^ that the Supreme Court has always 
■voUt irZ^ r if u economic lines - using the word 

erally speaking, incorrect to idpnt.ifir nitkee_ s . 

economic 

Offi- 


; n t oroo i - + , * . . . J pwiibiuai or ecc 

interests with party organizations, except in rare instances. 

CISil DflTl.V linger ond w/vRi*^..1 _l • 

economic 


• n i — — juiueresi/S coin r Hip nn- 

°* th i 6 Wh0le > to various geographic and 

economic nartie* and Political and 


economic 
since the Civil War. 


At least, such has been the fact 

nrovp tho «««« „ T - re sim P 1 y absurd to attempt to 

Er , iTr , Racier of any judicial decision by 

W. Davis, whom we have had occasion to quote was thTAm ? 
party head of the Democratic Party in 1924 But no n C1 , a ) 
seriously contend that there was anyrealdifferi r W °“ ld 
on vitally important pohtical or economic subjects‘betw^M 0 
n aVB f 1 :.- r ^ )re - n ‘aine and conservative a Republican as ' F ' 

present Chief Justin nf th* ^-epuDiican a i 


head nf *h* l,- -— otaLes , wno was th 

Nev.!i , Eepubhcan P art y during the years 1908-12J 
Nevertheless, Mr. Warren ^nnc o+ot. _ . . ,, 


cial 


cision 


great 


1Th . . * —» m tjo 

B SLSy gg* 1 ? 1 - 1 And much £*5Sj»°a«iSf u ^ om belon Sed to 

"™naeijy both of whom &n> course, than between Mr Davis, 

hodt of whom are ^S^ OCmte ' ° r bet ’ ween Mr. Hughes and Mr 
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that there were no two definite parties in the country with respect 
to the decision in any way corresponding to its divisions on the 
political or economic field—such as we may notice, for instance, 
in the case of Marbury v. Madison, the Dartmouth College Case, 
the Charles River Bridge Case, the Dred Scott Case, or the Recon¬ 
struction Cases. But the reason for this is to be looked for, not 


in the fact that the members of the Supreme Court had suddenly 
divested themselves of their political or economic bias, but in the 
fact that the peculiar circumstances of the case, and the historic 
conditions under which it arose, were such as to divide opinion on 


the subject within each of the parties then existing in the country. 

In this respect, the situation was in one way similar to that 
which exists today, and in another way quite dissimilar. To¬ 
day, as already indicated, our great political parties do not really 
represent any division in the country along political or economic 
lines, for the reason that each of the two great political parties is 
divided into a conservative and a progressive wing. The conserva¬ 
tive wings of the two parties are exactly alike, their political ideas 
being quite indistinguishable from each other, although the or¬ 
ganizations to which they respectively belong are nominally po¬ 
litical opponents; and the progressive wings of the two parties 
are more or less in the same situation. Thus far the situation 
-.4. 4.ZlMrnhtP.r House Cases was similar to our present 

For today there are, in 


situation. 


similarity 


Biiuauuii. -- - " . , ,i , n „„ 

a sense, after all, two parties in the country, except that they do 
not coincide with the political organization. There were no such 
two parties at the time of the decision in the Sbnwi ^er How* 
Cases: at least, not with respect to the problem involved in those 


cases 


In order that we may understand the relation of the case to 
the political situation of the country at the time, the facts of t 

case must be stated in some detail. u it rppnn- 

In 1869, at the time when the South had been half- y 

ITto Protect the Health of the City of New Orleans^ 

Locate the Stock-landings and Slaughter-houses, end ^ ^ 
rate the Crea^i ^ ^ ^ desoribed M follows by 
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Air. Justice Miller, in his opinion delivered in behalf of the major 
lty of the Supreme Court: 

whmPflLih*' - se ^ tl ° n f °rbids the landing or slaughtering of animals 

and other parishes and boundaries named and defined; or the 
thS^lfm^ esta ^hshmg any slaughter-houses or abattoirs within 

1 certain places afterwards mentioned. Suitable 
^ enacted for violations of this prohibition. 

the (int>rRt^ tl « C ! n H deS1 f nateS V? e corporators, gives the name to 

confers on it the usual corporate powers. 

and erect wifhin Ct f nS + aU 5 h T °^ ze . the Company to establish 

CZ i fdtrf'. : - la " d “ gs . “d slaughter-houses, and impose 

.S«” tsaasfsrdS hr ^ 

purple, Shall have the sole and exclusive privilege of“onductinv 
and carrying on the live-stock landing and ' ■ - - ® 

rnimals shK Z V ' by the Act ' “ d 

tt ttsarir 4 t_he - 

t Company" LTZhTS^nl 

sIaurfderdioMes^aftOT 1 th^ 0 S* ^ ° f nd other stock-landings and 

slaughter-houses under a heaw nenahv a nimaJs in their 

videsforaoinaDecZ^r!^!!:™ ‘bou-building, and another pri- 

-»._ 1 ! atUr * l that *•» l«r should be attacked by those 







It wm claimed that the Act 
and t bat die 


m*.** m mnd ct the no^^W ^ 0 !.. 010 'T°P oly 

«*pew»g” crowd which 

IQ rtf s a n » 


* j 
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The legal grounds of the attack upon this law were thus stated 
by Mr. Justice Miller: 

“This statute is denounced not only as creating a monopoly 
and conferring odious and exclusive privileges upon a small num¬ 
ber of persons at the expense of the great body of the community 
of New Orleans, but it is asserted that it deprives a large and 
meritorious class of citizens, the whole of the butchers of the city, 
of the right to exercise their trade, the business to which they 
have been trained and on which they depend for the support of 
themselves and their families; and that the unrestricted exercise 
of the business of butchering is necessary to the daily subsistence 

of the population of the city.” 

The constitutional situation presented by the cases is thus 
stated bv Mr. Warren: 


“Theretofore, the legal questions presen ted would have been 
purely of State concern and for exclusive decision by the btate 
Courts Now, it was contended by the opponents of the monopoly 
that rights guaranteed by the Fourteenth Amendment had been vio¬ 
lated by the State statute, and that it not only abridged the privi¬ 
leges and immunities of citizens of the United States, but d d 
them of their property without due process of law, and den e , 
them the equal protection of the laws; it was ^ther argue 
it constituted an involuntary servitude, in violation of the 1 
teenth Amendment.” (Warren, op. cit., pp. 2b$-ZW) 

Now it must be remembered that the South as a section, and 
the Democratic Party as a political party had hUaiongoppcsed 
the "War Amendments,” and were particularly bitter against the 
Fourteenth Amendment, as an invasion of the fundamen 
of our constitutional system, which left, or s ou c j e _ 

ters of local concern to the States themselves for e (1# 


had. as Mr. Warren 


^ftwofou^iirrugrout the community.” But the 

this outrage was by an appeal to the Meral 

Courts, by invoking the protection of the hated P°ur ee i;1 

CW *Lthe State Supreme Court had approved oftbelegida 



^b?n^-wh©ther because of improper: 

^IntesMed.- the Legislature, 



* t 

r..' f \htU7 ’ 


- ■ a 


more 







find & nJflfiiftBS 
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preventing misgovernment by carpet-bag legislatures, by invoking 
the aid, and thereby augmenting the power, of the Federal Judi- 
ciary? Or, to prevent, if possible, the North from using the Four¬ 
teenth Amendment as the efficient instrument, which it was de- 

Z7n P 6 ’ ° th X N ° rthem instruction policy-by denying 

to it? On thi r- A “ enC i? en ‘ had an y rea l life or substance 
to it. On this question the North and the Republican Party were 

no less divided than the South and the Democratic Party, although 

the division here was of a different kind. On the one hand there 

were those who were deeply interested in securing to the Negroes 

the rights which were intended to be given to them by the War 

Amendments and the various Civil Rights Laws passed by Con- 

gress. Opposed to them were the “moderates,” who thought that 

, P a° e al ? d harmony of the country” would be better subserved 
by not ftressing Negro rights too much, and by restricting as much 

s possible the operation of the War Amendments This Dolitiral 

r w^inSp- IMS 

FF t 

*Ti^W-5^ l-IZ be negtct P ed enCy 

Meagre -etLtS *?V he T e 

w^Trt 3 s f upreme °r w “ 

add here that on the + t T . ° f P ° wer * We »ay 

Cases fairly represents that’sh'“ “ the Slaughter House 

of the pobUcal complexion of th i 0 ”' T' WarreD ' “ faking 

«on in the Slau^TZl cL‘“f * ^ 40 tbe d - 
Chief JusticShi'p'h'ad ^S«tut^f Ve shown ’ thn period of Chase’s 

pronounced trend ofth^^ ^San'i fi ° f Nationalism, imd^e 

Tae great increase in stre^fh i„ j^ ons of th © federal Courts- 
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decisions of the Federal Courts ... or in the newly felt im¬ 
portance of the Federal Judiciary/ With the year 1873, however, 
there came a distinct reaction from this extreme Nationalism. 
That the Court from 1870 to 1873 was receding somewhat from 
the almost unvaried support which it had theretofore given to 
Congressional power had been seen in the increased instances in 
which it had exercised its function of declaring Federal legislation 
to be violative of the Constitution. While in the eighty-one 
vears from 1789 to 1869, only four Acts of Congress had been de- 
clared invalid, in the four years from 1870 to 1873, six of such 
Acts were held unconstitutional. Signs of a reaction in favor of 
the State powers had appeared as early as 1870, when, two months 
after the first Legal Tender Case decision, the Court upheld m 
Thomson v. Union Pacific R.R., 9 Wall. 579, the rig it o a a t 
to tax the property of a railroad even when built with Govern¬ 
ment money and acting as a Government agency. ... 

“Another sign of reaction came in 1871, when, one month be¬ 
fore the second Legal Tender Case decision, the Court had oc¬ 
casion, in Collector v. Day, 11 Wall. 113, to consider the r^ht of 
Congress to impose in time of war an income tax on the salary of 

* S “It e wMwMi 0 the'decision of the famous Siausidcr/iouse CjKCS 
16 Wall. 36, in 1873, however that the change in the attitud f 
the Court became ^t ma r k e d. Xn these ca^s^ the Wnd _ 

Se future history of the Country.” (Warren, op. at., PP . 255-257) 


That the- case was of tremendous importance there can 
That the Court felt it to be such is attested off'"* 


be no 


doubt, 
the Court itself: 

“We do not conceal from ourselves— say the 

thiTduty devolves upon us. No questions so far reaching 
pervading in their consequences, so pro ■ ? bearing upon the 

people of this f several States to each 

and to the citizens of the Sta Q f ft py of its 

been b^ore this court during the official hie ot any 


Warren's opinion as w 

non the history of the 

the 




We ^nn ot ftgree. however, with Mr 




in the further eoura» 
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with relation to the same, must be undertaken, 
and rather technical treatment is fully warranted 

tance of the case. 

Mr. Justice Bradley, in his dissenting opinion, 
problem presented: 


This oxlfhdcd 
by the impur- 

thus states the 


“The Legislature of Louisiana, under pretense of making a 
police regulation for the promotion of the public health, passed 
an Act conferring upon a corporation, created by the Act the ex¬ 
clusive right . . . and prohibiting all other persons from, . . . 

“It is contended that this prohibition abridges the privileges 
and i mm unities of citizens of the United States. . . . And the 
solution of this question depends upon the solution of two other 

questions, to wit: . _ ... f ,, 

“First. Is it one of the rights and privileges of a citizen of the 

United States to pursue such civil employment as he may choose 
to adopt, subject to such reasonable regulations as may be pre¬ 
scribed by law? 

“Second. Is a monopoly, or exclusive right, given to one person 
to the exclusion of all others, to keep slaughter-houses, in a dis ric 
of nearly twelve hundred square miles, for the supply of mea or 
a large city, a reasonable regulation of that employment which 

the Legislature has a right to impose?” 


Overlooking for the moment Mr. Justice Bradley*s characteri¬ 
zation of the Act of the Louisiana Legislature as done “under 
pretense,” and the substitution by him of one person for the cor¬ 
poration actually created by the legislation in question, the prob¬ 
lem presented is fairly stated in the above quotation. And t e 

►blems, both 

is—whether 
ented rights 
e con- 


problem, as thus stated, divides the case 


and therefore within 


stitutional principle. The other is—whether, if the hrst quesuo 
be answered in the affirmative, the question is a Federal question, 
the right within the protection of the Federal Constitution. 

It is obvious that the questions must be considered in ™ e 
stated by us, rather than in the order stated by Mr. Justice - 

It is in this order that Mr. Justice Miller, speaking for the 

majority, considers them. Bit answer is that the “ 

question does not violate any constitutional P*™^**?* ^ 

hr federal. Mr. Justice Bradley, <m the °frar_hand, re soh reg 

ngeetions against the law. He answers the first question m 
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affirmative and the second in the negative. The part of his opin¬ 
ion in which Judge Bradley considers the second question seems 
to us hard y worthy of a great lawyer; and it is evidence of the 
excited feelmg under which this case was decided that the four 
able judges composing the minority of the court should have 

“*“ 7 "? to T™ b ? 50 weak an argument, notwithstanding its 

W d + emo . lltlon ln Mr - Justice Miller’s very able opinion. 
Without gomg into an exhaustive examination of the subject 

i is sufficient to say that the argument in opposition to the legis¬ 
lation in question on this point consisted of mere talk of the “odi¬ 
ousness” of monopolies and of the supposed fact that they are 

by ex e judir n r by t u e 11 C ° I T 0n LaW * The ar &ument as presented 

the Court, fads to note the fundamental difference between the 
monopohes in the Common Law cases referred to—the chief of 
w ich is the famous Case of Monopolies reported by Coke which 

’T ^ the , ^ “ P— to a eiaL of 

recipient of the 1!’' ? u Ur P° 3e of the enrichment of the 

“ u P° ly ’ and the legislation in question which 

purports to be enacted for the benefit of the public. It also fails 

stitudonal noffit of mtl0n ?! fundamen * a l difference, from a con- 
tutional pomt of view, between the grant of a King acting in 

- d thi :rff“ 

torically co 

hT^f t ^ ° f the s‘™ggie7r t he peoplTagafnlt theK^g Jnd 

tionoi the r^t “ y Le^»r We ^ “V <Jues- 

was always conceded that th^ Le^datureZd “ 0n0poUe ^-f or i* 
the Common Law. -Legislature had the nght to change 

Another point to be considered in th; 0 «««« . * . _ 

Bradleys characterization of the act of the iT ^ ^ Justice 

•anting opinions of the minoritv Th» ^ gh the dis- 

f™® » constitutional point of 5ew 1P”™* 18 very “nportant 
Legidature, in the «Si^ , ““ OUntS to That 

. , e exercise of the pohce power, has a 

m teres t._____ 

& 





^ to determine whether ^ 


in 
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the public interest or was actuated by other and 
motives. Says Mr. Justice Field: 

“It is contended in justification for the Act in question that it 
was adopted in the interest of the city, to promote its cleanliness 
and protect its health, and was the legitimate exercise of what is 
termed the police power of the btate. That power undoubted^} 
extends to all regulations affecting the health, good order, morals 
peace and safety of society, and is exercised on a great variety of 
subjects, and in almost numberless ways. All sorts of restrictions 
and burdens are imposed under it, and w T hen these, are not m con¬ 
flict with any constitutional prohibitions, or fundamental princi¬ 
ples, they cannot be successfully assailed m a judicial tribunal. 
With this power of the State and its legitimate exercise I shall nut 
differ from the majority of the court. But under the pretense of 
prescribing a police regulation the State cannot be permitted to 
encroach upon any of the just rights of the citizen. 

The question of whether or not the legislation in question was 
an honest endeavor to legislate for the public interest or mere 
pretense is, naturally, a matter of opinion. The majority o e 
Supreme Court, for instance, did not think that it was mere pre¬ 
tense, although they may have thought that it was mista en 
policy. But the problem involved goes much deeper than tha . 
To permit judges to set aside legislation because they think t a 
the ^Legislature was not actuated by honest motives, and was 
merely pretending to do what it avowed is a very ^ngerousp 


constitutional government 


Chase 


Milligan, they are not only liable to err, ~ ~ 

mit very serious crimes, particularly when the crunes do n 
volve moral turpitude and may be eomnutt^ f rom whattimy be^ 

of the opinion that the views of the judges composing the maionty 


this very case. 


bias 


Mr 


"That portion of the Act which requires aU dau^de Q ^ ^ 
to be b cated ulation.^That 'portion which & no om 

Sit the tovtwed Company to build, f2nt^tren*lance of 

is not a poUce regulation, and has not the famt^t ^ ^ 

ma . It la one of those arbitrary x. gome of Southern 

interest of a few aoheming ^d^plorably op- 

StatM have, within the past few years, Been so ue,» 
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f Uwd H Secms 1o me strangc that U can be 

i f the Court d,d view *• >n another light. It 
. , ~ ' h . cf ' jrt ‘ ha ' e ® question on which honest men could 

fZ'.?, '/ ,t ' V nle f s , we sh °uM * that the majority of the 

“«chem1n^^' e -i V ‘, 0, ?, tC i' he * r oath - and designedly helped these 

thineX m«t ,V,d “fif\r T ? ere . mUst ' ,herefore - have been some- 

1, ! ! w,,h Mr ‘ Just,ce Bradley’s own view of the sub- 

w-hielT'h IC * K not Permit him to see that this was a matter upon 

judges Z ^7 T h0neS " y differ ’ Bu ‘ whichever sefof 

moral is .h Wht ° n I " pomt and whichever was wrong, the 
oral is the same—the grave dancer liirlcin<r in • • i 

which pem.it, such considerations in constitutional decisions" And 

taining whether the act undrrX^ t i- f h pur P ose of a®eet- 
or from corrupt motives In del era lon wa5 passed from pure 

‘ h - «« in thrr. 


it ^ould be indecent in the extrpmp »^ 
between two individuals to enter intn «n Pm ? P ri vate contract 
corruption of the sovereign nower of « lt re ?P ectln g the 

deduced from a leeisUtivo i • If the title be plainly 

stitutionaliy pass, if the act be clothed with !fn''!}f ture nli K ht con- 

lion that the act is a nullit?“in consiSSenXf*?!, °“ the aUe S a - 

^Xe Ch la^ Uen0ed -*«» ™u.be^ U o7‘5.e° f l4 h iIlaTu?e Ure wh r ?eh 

°f the court had the he j 1 »‘«> e majority 

been obviated. But ihem^ t y 0 TZTt tT** WOUld have 
*° r^tn'X 00 , the that the 1^.1 8a !^ fied 

to diwsi— thereupon proceeded 

whether the constitu- 
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tional principle asserted was within the protection of the Federal 
Constitution, that is, the Fourteenth Amendment. There were 
no objections here to the consideration of the other points in the 
case by the majority, such as there were in the Dred Scott Case. 
But while the Court was formally within its rights in going into 
those Questions, an examination of the case and of the circum¬ 
stances surrounding it irresistibly leads one to the conclusion that 
the reasons which actuated the majority of the Supreme Court to 
go into the federal question after it had come to the conclusion 
that the legislation was within the police power of the State were 


entirely political. 

We have already referred to the fact that the moderates were 
in nower at this juncture, and that the majority of the Supreme 
Court by this decision intended to give judicial expression to that 
fact. But “moderate” at that juncture of our history meant pri¬ 
marily, although not exclusively, “moderate” on the Negro ques¬ 
tion. There can be no doubt that the majority of the Court in¬ 
tended primarily to announce to the country that the attemp s 
of Congress in its Civil Rights legislation and of the ® ^ 

of the Fourteenth Amendment, to put Negro rights und 

protection of the Federal the 6 Sup^re Court of 

by the real sovereign power of this country, tne o p , d 

the United States. The majority of the court therefore p 

ner which clearly indicated that the Court intended to frustrate 
the tmiDOse of the people in adopting that Amendment. But m 

80 doing it ha p TOVi-rofis And it was this which pn- 

Amendment along with the Negroe 


marily 


proceeding 


» » n Uaik majority &nd tli© nunority contrive 

^Xome the principal point in the 

^ ^ SforitymTnaged to mix truth and error in suAa 

aMum® M to produce a P**”^** ^ these false 

acoahatei, but baaed it on these consisted of 

limitation upon the powers of the Feder 

the Fourteenth Amendment. Ana 
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^ht h rn! im / tati * 0 ^ WhiCh ar ° US6d the “Agnation of at least a part 
tion after thTla ° f 1 ™ 6 ’ mUst now ’ upon careful considera¬ 
luteiy wrong, and a wilful nullification of the will of the npnnlp 

who adopted the Fourteenth Amendment. P P 

e reading of the opinions in the Slaughter House Cases must 
therefore arouse peculiar feelings. On the one hand Sere are 

PO S°“ * f r ; MiUer ’« opinion which are not only logi! 

quence And M ’’*“ to the h *ghest flights of judicial elo¬ 

quence. And alongside of these there are passages which are onite 

the c?ndusTonfh a ?X St C«w 0 in th t a h T Cannot . help “ruing to 
Welles, «Wed in? td^Lme 

generally lower level of the three dissent ino- ° twithstandin S the 
with that of Mr. Justice Miller the g + pmions ’ compared 

decision of the ^“rity oXi^Zti^n ^ 

They are just as unquestionably right as are th^e’rf, “ V ' °}V?- 
Justice Miller’s opinion which deal with the ^ 

under the police power of the state le SNation m question 


Mr. 

-— ..xinci uegrns tm 

of the War Amendments 


articles—he says—disclose 


s 


important 


^ihoutl rtf ^onahly exist, be saf“®^ g * f ^° r ,? an ^ch 

Within ^memory of'^uately that 
die Union, and the latests 1 m a ^ out 

jdrimate 

,<B * e<Mrity “ d P™-tion? ^at^fn^e^; 
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on the part of most of the States in which slavery existed._ to 
separate from the Federal Government, and to resist its authority. 
This constituted the war of the rebellion, and whatever auxiliary 
causes may have contributed to bring about thi* vai undoubtedly 
the overshadowing and efficient cause was African slavery. 

“In that struggle slavery, as a legalized social relation, perished. 
It perished as a necessity of the bitterness and force of the con- 
flirt When the armies of freedom found themselves upon the 
soil of slavery they could do nothing less than free the poor vie- 
tims whose enforced servitude was the foundation of the quarre . 

He then passes to the claim which had been advanced on be¬ 
half of the opponents of the law in question that it offended the 
provisions of the Thirteenth Amendment. He quotes the pro¬ 
visions of that Amendment, and then says. 

“The process of restoring to their proper relations with the 
Federal Government and with the other States those_ which a 

sided with the rebellion, undertaken under th ® 9 

President Johnson in 1865, and before the assembling of Congress, 
developed the fact that, notwithstanding the formal recogm ion 
bylhose States of the abolition of slavery, the cond.tion of 

eminent, be almost as bad as it was the U Jla- 

tive bodies which 

reuse onerous “es -d^mdens atid -rtaded^eir nght^ui 

Sfflomw^oS value" w|ue Aey had fc^i prote^ 
tion which they had received from their former owners 

' ' L^^rlareroffalsehood or mi^onception 

may have ^ n ^T^duct^i ‘thT FetoJGo vemmSt il safety 

SS^e ^istlf the reb ^ on ’ h a 5 d J^UXliunof y the^ 
13th article of amendment they had ^^ e ne ^y m the 
labors, the conviction that something ^ who ^ 

way 
m 


U 


^eredTmu™ 7» g ly W through Congress 
proposition for the 14th Amendment. 

He then proceeds to give the reasons for the enactmen o 
Fifteenth Amendment, and declares: 

“We repeat, then, in the Ught of ^falaSTto 




109 


the battle of the slaughterhouses 

nervachm^T™^ f 10 °a G Ca ? fail to be im P re ssed with the one 

l + k hl ? h n ? ne of /hem would have been even sug- 

firm establishment nf T +h * 01 f °^ be s ^ a A e race > the security and 

wbc had formerly tb °is 

that ract and* designed to'remed? th^^th *fif‘ he 

‘<Wp rtrv . remedy them as the fifteenth. 

this protection Both 5m else ^ ut ne ^ ro can share in 
to have their fair and just weigh^fn^nv S mi p t° f th | Se articles ar ® 

Congress which p'opoS tt llth ZI tf ? e ,, mir * d °f the 

the States which properly and nece^LriW»n S w‘^ e ilf sailed b Y 
tion of these articles that nrnwSfJ ? sar }y fall within the protec- 

“tf ested may not be of ffricln descTnt ft th 5 P art y 

construction of any section or nhrase m any 4 mr and 3u st 

necessary to look to the purpose mh^rh 1 am ?^ d ^nts, it is 
vading spvrit of them aU the evil mh£h +u Ve Smd was the V eT ~ 
remedy, and the process oi confi™Lj h %5''J hey were des Wned to 

until that purpose was supposed to b ^acctvm^rX Constitution 

stitutional law can accomplish it.” acco ™Vl™hed, as far as con- 

would, 0 upon d readinrrhcAmA 0 iL‘et e tlv eCi tr n ° f the C ° Urt ’ one 

pared for one of two decisions ^EitheAU^Co^rt iTA b ® Pre ' 

Miller, the people had m,t th^ “ 4 “ d j loquentl y stated by Judge 
the protection of the F^rel r d “ of dvd Hgh ts undter 

be somehow evaded by the recalStee" t o’ ***?* they ““Kht not 
Amendments ought to be limited to th ’* So “ tl1 - 0r » that the 
Congress in framing them, and the*Deonl purpose which 
mg them, had in mind—namely the^L/ *. he countr y in adopt- 

“Winst discrimination—that is, that the SW*™ J? the Negroes 

rights, but n„l„ hederal domam the entire subiect of 
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rights on account of race, color or previous condition of servitude. 
The emphasis upon certain phases of the history of the amend¬ 
ments, and the tenor of what might be called his peroration, 
would lead one to expect that it is the second alternative that Mr. 
Justice Miller was leading up to; with the first alternative only as 
a remote possibility. But Mr. Justice Miller actually led up to 
neither of these two alternatives. In fact, at this point, the Court 
turned a complete somersault, and decided that the Fourteenth 
Amendment had absolutely nothing by way of protection to the 
rights of anybody, either white or Negro. In order to arrive at 


M ill er 


had 
method 


mode of reasoning exactly the reverse of that which he 
pursued up to this point. It was this complete reversal of 
in the middle of his opinion that exposed him to the biting sar¬ 
casm and the sledge hammer blows of the minority. 

The reasoning from this point on is so tedious, as well as 
devious, that it is hardly worth while to spend upon it the large 
amount of space it would require to follow it in detail. Suffice it 
to say that he draws a distinction between United States citizen¬ 
ship and state citizenship, and asserts that all of the jun amen a 

• i _nf ftto+.pi ritizenshin. He then declares 


civil 


Amendment 
immunities 


United States, and that, therefore, all of the fundamental rights 
and privileges of citizens are not within the protection of he Four¬ 
teenth Amendment. The real import and meaning of _this mode 


criticism 


minority 


Says Mr. Justice 


Field: 


“The Amendment does not attempt iosaaolar ^define those 
leges or immunities upon citizens, or to enumerate o d mi 

already existing. It assumes tha<i^ueh and o rda ins 
immunities which belong of right to <* **££? ’ & this i„hi- 

that they shall not be abridged by - irrmmnities c f this char- 
acter, but only refers, as held by the majority of th ^Tefore it* 

opinion, to such privileges and tion or necessarily 

Zd idle enactment, which Fanils Passage. With 

necessarily excited Congress and the people on Us pas uy 
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privileges and immunities thus desiffnnfpH nn . 

have interfered by its laws and 2 ! no State could ever 

was required to inhibit such interference. The sunremarv nf h! 

refers natural °Lit f 1 "" nt 

Mr. Justice Swayne said: 

is neither ^xprL^d nor Tmv°£d V Ou^dut^t ° limitation that 
not to make it. The nroS on , V 18 to exe ™te the law, 

confined to those of any narUen W Wa ? no ‘“tended to be 

that^fh aI1 races ’ classes and conditions of men’ It is oiy br f^ 

: • , The V S tructior a d“plX m th? U ^iS e ^ teI y f'oPted. 
not anticipated, the intent of thn^o h t defeats, by a limitation 

a stone By the Constitation Z’ i“^ooTL? e “ n U° r bread int ° 

the former this court has been callcH^im™ ^“ en ^“cat. Against 
terpose. Authority of the same aroDhtiid,? 101 ^ tban once to 

these'Jli? 3 !'° l he I 2 tter - B “t this a?m of ouMuri5 P t fd ^ be 

than m this court, ought thewUI of gl Tf n - Nowhere, 

&pssz sw "SSSk'csSa 


and 


^ to ^ National Goveraln K- ^^bordination and 

ance of free speech and free dinniiDo* e States, and that intoler- 

and property insecure, and led to andl wblcb often rendered life 

^^adment was an attempt to give voice to U ?h le ^ sIation - The 

American citizenship should be a « 11T . Q aitl ° n of thmgs, in which 

6 a sure guaranty of safety and in 
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which every citizen of the United States might stand erect in 
every portion of its soil, in the full enjoyment of every right and 
privilege belonging to a freeman, without fear of violence or 

molestation.” 

The last words quoted from Air. Justice Bradley are merely 
repetition with less grace and perhaps a little extended meaning, 
of Mr. Justice Miller’s own words, from which, however, Mr. 
Justice Miller and the majority refused to draw the conclusions 
which logically flow therefrom. Judge Bradley then procee s o 
answer an argument made by Judge Miller as to the possible con- 
sequences which would follow from a liberal construction of the 
Fourteenth Amendment. Judge Miller had sal . 

“It would be the vainest show of learning to attempt to prove 
by citations of authority, that up to the adopt..on o.the recent 
Amendments, no claim or pretense was set up “ “ S 
depended on the Federal Governmen ^or « Federal 

Constitution imposed upon the Stetes^uC ^ and j 

prohibition against ex post jo ^ t j, e exc eption of 

these and a few other restrictions, the entire defined 

leges and immunities of citi ^ lf> _: s i at i ve power of the States, and 
within the constitutional ® ent f Was it the purpose of 

without that of the Federa . , declaration that no State 

ld^make^or enforce any law whlch shaU abridge the privileges 

and imm u ni ties of citizen so fth V g which we have men- 

security and protection ot an tne Gover nment? And where 

iW^decWl^hat Congress shall have the power to t £ e 

enthe’ domahi ’of 6 civil righ t^heietofore belonging exclusively to 

the States? follow if the proposition of the plain- 

“All this and more must lonow, n t uy ^ gubject t0 the 

tiffs in error be sound. For n ^ discretion any of them 
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those rights, as they existed at the time of the adoption of 
this Amendment. * . „ 

“We are convinced that no such results were intended by the 
Congress which proposed these Amendments, nor by the Legisla¬ 
tures of the States, which ratified them/’ 

To which Mr. Justice Bradley makes the following rejoinder: 

“But great fears are expressed that this construction of the 
Amendment will lead to enactments by Congress interfering with 
tne internal affairs of the States, and establishing therein civil and 
criminai codes of law for the government of the citizens, and thus 

s i at ' e governments in everything but name: or else, 
that it will lead the Federal Courts to draw to their cognizance 

au1rt UP ^ V1 f S K° n °i f Stat r C tribunais . on every subject of judicial in- 

th f T“ ea of 1 ascertaining whether the privileges and 
immunities of citizens have not been abridged. 

In my judgment no such practical inconveniences would 

v ^ Y er J bttle > lf any, legislation on the part of Congress would 
be required to carry the Amendment into effect. Like the 3 

bit ion against passing a law impairing the obligation of a contract 

it would execute itself. The point would be regularly rafsed in a 

dinentif nnl ?”^ ™“ ies P roteoted are only 4ose fun! 

^rnlloTr defined 4?o S W °, uld soon 

of the law wtmld^pmvem^^freq^en^ violaUo^f^Bu^even^ll^the 
efficiency. The ^eat quest“n fs- whTt their n f mbe . r and 

meaM"?-'"™-; i^* en onee weHnd that^^ we ThalT'find"“th^ 

port an ce.” national interest are of far greater im- 

I '^ le l®st two quotations fro m the mainritv or ,j .l 
opinions, respectively, show in a measure ftp I f- t / e n ^ n °nty 

Of our entire constitutional Asternf Th? malo^of tb^^ 

orth the n°TT enCea Which would follow from th?^iy B 
a g J? 4 of tbe Wlli the people of the United States in +* y 

lmen7 . Amendment-eo they deride that ttS Fourth 

favor of letting the will of the he “ « 
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No wonder that the case has given rise to endless discussions. 
The Supreme Court was, on the one hand, assailed for flagrantly 
disregarding the will of the people as expressed in the Fourteenth 
Amendment. And it was defended on the theory that in thus 
overriding the evident intention of the framers and thwarting 
the will of the people, the Supreme Court had wisely protected 
the country against the people. It is worthy of note that very 
few of those who have written in defense of the Supreme Court 
dared make the assertion that the Court correctly interpreted the 
intention of Congress in framing, and the will of the people of the 
United States in adopting, the Fourteenth Amendment. 

That a decision thus conceived and thus executed should leave 
matters in an unsatisfactory condition was to be expected. And 
that unsatisfactory condition was stated more than a generation 
later by Mr. Justice Moody, speaking in the name of the Court, 
in the famous case of Twining v . New Jersey. (211, U.S. 78) 
Sneaking of the Slaughter House Cases in 1908, after the Supreme 
Comthad practically overruled that decision in every respect but 
that of Negro rights, Mr. Justice Moody said: 


“But it is argued that this privilege is one or ine —^ 
rights of national citizenship, placed under nations 1 prot< eel tion 
bfthe 14th Amendment, and it is specifically argue* that the 

‘privileges and immunities of citizens of the United States, pro^ 
tected against state action by that Amendmen » national 

fundamental personal rights which wen e: ^ the'intention 

would otherwise have little or no meanmg and effect. Jhese 

found in its decisions. The meaning ^ h 14th 

a mrae under early consideration m the blaugnze 

Amendment came mnaer ear y court were no t content 

House Cases. . . . 1 he majority did not i n fact deprive 

the plaintiffs in error of their nght to exercise.the p which 

gition vigorously dispo^ by four d g regt t h e decision 

would have disposed of J^e case, ^asserted in the case was not 

upon the broa^f ground that the ngh k virtue of their 

a privilege or immumty bdong^ g V ^ . n ^hem only 
nations! citizenrfnp, but, if ^ist. g ’ This par t of the opinion 

Sen concludes /he hold^ Aat ^ nghts^d^im ^ ^ 

aaae are ttiose wdnch belong to the mtiarais 
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The “cotclusionls receded 'bwf 0 - ° f the state governments, 
the civil rights theretofore appertaintn^f^Portant declaration that 
and under the protection of the state«*Lo° Cltl2erjs hip of the states 
of national protection by this clause nf 7b fi*?h ? iven the security 

brought mto clear light by the d££!“ “ f th,s decision are 
There can be nn rlnnKf „ r absenting opinions. . . . 

House Cases has determined the mw . decisi o n in the Slaugkter- 
sometunes described as fundamental .‘I? 0 -’ t S at the civil rights 
fore the War Amendments were en iov^K lna ! lena ^? e ’ be- 

_ 14til Amendment. Criticism ni th H ntouc bed by this clause 
ceased, ^orhas it ever received universal cas , e , has nev ^ r entirely 

menttUn some of the ZbliTmi tr^ f° the W 
and disappomted many others. On the nth ^ r V ni y ti intended, 

ished, by subjecting all their lemff 6 f• Wou d tlave been dimin- 

Hovll r the °/ lginal dis Pute. This Dart « * 7 x W ^uire into the 

!f ^ h3S been 6teadi, y adhered ’to b^s° 
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Court had practically overruled that decision in the meantime, 
adopting the view of the minority, and if no such dire conse¬ 
quences had actually followed, why should these things have 
worried Mr. Justice Moody at that late date? The answer is that 
Mr. Justice Moody, as is well known to students of our judicial 
history, belonged to that group of judges who disapproved of the 
subsequent departure of the United States Supreme Court from 
the position of the majority in the Slaughter House Cases and its 
adoption of the position of the minority. Mr. Justice Moody evi¬ 
dently thought that some at least of the evil consequences antici¬ 
pated by Mr. Justice Miller did actually follow, although judicial 

courtesy put restraint upon his language. 

As we shall see in the further course of this work, the Supreme 

Court, under the leadership of Mr. Justice Field, who had in the 
meantime become the leader of a new majority, finally adopted 
the position of the minority in the Slaughter House Cases to the 
evident dissatisfaction of Mr. Justice Moody and a good many 
of his fellow justices. And, let us add, of the best legal opinion 
of the country. In other words, we believe that Mr. Justice Moody 
believed with us that both the majority and the minority of the 
Court in the Slaughter House Cases were wrong, and that the 
cases should have been disposed of on an entirely different prin¬ 
ciple as to the construction of the Fourteenth Amendment. We 
shall have occasion to express our views on this topic at S^ae 
length in a later chapter. At this point we wish only to sugges 
that the key may he found in another part of Justice Moo^s 
statement. This leads to the third observation we desire to mane 

The third thing to be noted in Mr. Justice Moody s state¬ 
ment is, that one point m the position of the maj y 
Slaughter House Cases has been “steadily adhered to y 
United States Supreme Court. An examination o t e 
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Slaughter House Cases, was to give the Fourteenth Amendment 
an interpretation which would nullify its primary effect and pur¬ 
pose—protection of Negro civil rights. And that once that object 
was attained, the Supreme Court receded from its position— 
gradually, under various covers and in various disguises, but none 
the less effectively and unmistakably—and wheeled around to the 
position taken by Mr. Justice Field and his associates; thus giving 
the Fourteenth Amendment, in the end, a much broader scope 
than had ever been intended either by the statesmen who framed 
it or by the people who adopted it. So that, at the end of the 
judicial history of the Fourteenth Amendment, we find ourselves 
in this curious position: That the Supreme Court has, on the one 
hand, refused to give this Amendment its evident meaning and 
purpose—thus completely defeating the intention of the Congress 
that framed it and of the people that adopted it. But, on the 
other hand, the Court has put into it a meaning which had never 
been intended either by its framers or adopters—-thus in effect 
adopting a new Amendment and augmenting its own power by 
constituting itself that ^perpetual censor upon all legislation of 
the state ,’* which Mr. Justice Miller was afraid the Court would 
become if the Fourteenth Amendment were interpreted according 

to its true meaning and given the full effect intended by the people 
when they adopted it. 


But we are a little ahead of our story. At the tune the decision 
was rendered, the subsequent decisions of the United States Supreme 
Court could not be anticipated, and its contemporaries of necessity 
had to judge it by the knowledge then at hand, and in accordance 
with their views, based upon such knowledge, as to how the de¬ 
cision would affect their pet political and economic theories or pre¬ 
judices. The result was one great mass of confusion. And since the 
reversal of its position by the Supreme Court was only gradual, this 
discussion of the subject remained for a long time rather bewilder¬ 
ing to the uninitiated. It is so, to a certain extent, even now. Due 
mamly, to the fact that the discussion of the subject must be* 
conducted according to certain rules of decorum prevalent in the 
legal profession, which exclude complete frankness even where 
the perception of those participating in the discussion is not ob¬ 
scured by either political or other prejudices. 


reception accorded 
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To the Radical Reconstruction ists it came as a tremendous 
shock and disappointment; for their intent in framing the lan¬ 
guage of the Amendment was directly contrary to the naimw con ~ 
struction now placed upon it by the Court. . . . I he ieolings <>t 
those Republicans who had taken part in framing the Amendment 
were clearly shown by their comments on the decision. Senator 
George S. Boutwell, who had been a member of the Committee 
on Reconstruction, said that the Court had 'erred in holding that 
there were two classes of rights, National and State. Senatoi 
Timothy O. Howe declared that ‘the American 'people would say, 
as they had said about the Dred Scott decision, that it was not 

law and could not be law/ . . . Senator George F. Edmunds, who 

also took part in framing the Amendment, said later. There is no 
word in it that did not undergo the completest scrutiny, there 
is no word in it that was not scanned, and intended to mean the 
full and beneficial thing it seems to mean. There was no discus¬ 
sion omitted; there was no conceivable posture of affairs to t e 
DeODle who had it in hand which w 7 as not considered. n ye 1 
was"found upon the first attempt to enforce its first clause ... 
that the Court, by a division of five to four, radically differed 
in respect both to the intention of the framers and the construc¬ 
tion of the language used by them. . 

“Those radical Republicans, who opposed the decision from a 

SZ TZ 1 ^"ndX S f4% vrnheU deploy thede¬ 
cision from an economic and social standpoint, m the s ^^ 

law Revifw lho assailed the Court for sustaining a ‘mending 
monopoly created by a corrupt and ignorant carpet-bag • 

G °'“Oplnions of this nature, however, were not generally shared; 
for it was seen by most of the press an y e si ] estab- 

fished the proposition that the subject ot _ioca 


^ luoa " r»ndAn sime circum- 

orai HntWMtlulx movem e«i, 
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really, but too falteringly, that its only legal effect is to make 
full-fledged citizens of negroes, but leaving the government of 
the country in all other respects precisely the same as if the Con¬ 
stitution had stood as first adopted, and no negro had ever left 
his native Africa. ... That the Court did not strike a bolder note 
m declaring this sound doctrine is to be accounted for by their 
consciousness that they were running counter to the impetuous 
hostility of the Republican party to the constitutional rights of 
the States. (Warren, Supreme Court , III, pp. 261-6) 

A year later a writer in the Southern Law Review had the 
following to say on the subject: 


Perhaps no people among all the civilized nations of the 

Suff f£ themselves to be imposed upon with as little 
resentment as the American people. 

"Perhaps all these things might have worked out for the ul- 

fhS?*! SOOd °( the P e °P le > especially in a government where 
of the “l» rces of P° w f checked and balanced the administration 

sLce the ° n l V one °f. the ™ have been kept unspotted. 

to b h res£ down e the° l“° le in f the ^ of an y continuous effort 

D eak down the workings of our institutions. With but fpw 
owes raised m dissent, the American people have received and 
adapted themselves to, rulings of the Supreme CouTZ^e toe 

m^hld e out7nv^ ldneS? i - and f a ^ ranc v of which have seemingly 

Tender Cases are morTwfdelXdfullytooC ?;. ^ 

improper to observe just here, that toe likelihood of th^de 0 ?* 
m these cases being overruled is no eiterS^n„ *J ?° ns 

they work. The very basis of toe claim for respect for tot. 
are*overturned toe o'ftei'mr’wm ■' ts , r . uli ngs and toe oftener toey 

shaken. . ° ftener ^ P ubho confidence in toe Court be 

». c rt : there 

in* it.. attemptmg to find sufficient reasons for uphold! 
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‘‘Whatever may have been the controlling influence that op¬ 
erated upon the minds of the majority of the Court to induce 
them to render this decision, it is difficult to see how any enlight¬ 
ened and liberal student of law can sustain them in the view they 

took. ... 

“If the Constitution is not broad enough and strong enough, 
and the Supreme Judiciary effective and reliable enough, to hold 
in check State Governments that thus abuse their powers, the 
prospect for peaceable possession of property is indeed gloomy. 
Laree and wealthy corporations have for some time maintained 
successful monopolies of the commerce and transportation of the 
country, and menaced the people with much more extensive and 
dangerous powers, simply because their large monied influence 
enabled them to defy both the legislative and judiciary depart¬ 
ments of the government, but when the government shall have 
lent them its aid, it is time for the people to look about them for 
some protection against these growing and dangerous evils. 

(Taylor, III, Southern Law Review (1874), p. 476) 


And five years later a distinguished lawyer, writing in the same 
periodical, said of this case. 

“It must be admitted that the construction put upon the 
language of the first section of this amendment by the majority 
of the court is not its primary and most obvious signification. 
Ninety-nine out of every hundred educated men, upon re mg 
this section over, would at first say that it forbade a state t 
make or enforce a law which abridged any pnvdege or lramum y 
whatever of one who was a citizen of the United States, ond 

u only by an effort of i^enuity anytter K ZarJble 
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We must interrupt the interesting quotation from Mr. Royall’s 
article to state here, in order that the reader may understand Mr. 
Royall’s further statements, that the majority of the Supreme 
Court, in drawing a distinction between privileges and immuni¬ 
ties which a citizen has by virtue of United States citizenship, 
on the one hand, and through state citizenship on the other, and 
in asserting that all of the fundamental privileges and immunities 
of citizenship were those of state citizenship and therefore not 
within the protection of the Fourteenth Amendment, contended 
that they did not thereby render the Amendment wholly mean¬ 
ingless. There were some privileges and immunities which citi¬ 
zens of this country enjoyed by virtue of their United States 
citizenship as such; and the Court referred to the right to petition 
Congress and to travel abroad under the protection of the Ameri¬ 
can flag, as such privileges and immunities as were protected by 
the Fourteenth Amendment. Alluding to this point in the opin¬ 
ion of the Supreme Court, Mr. Royall says: 


“Is it credible that they intended to say the negroes shall not 
be prohibited by the Southern states from petitioning Congress, or 
from sailing from New York to Havre, but they may be prevented 
by the states from suing in the courts to recover wages they have 
earned; they may be prevented by the states from acquiring title 
to property they have paid for ; they may he excluded by the 
states from the right to dwell in cities ,* they may be prohibited 
by the states from assembling together to deliberate peacefully 
upon the measures best calculated to advance the interests ana 
prosperity of their race ; they may be restrained of their liberty, 
when under the Constitution of the United States, they have 
done all that the law requires them to do in order to be set at 
liberty? The truth is, when this amendment first came before the 
Suoreme Court for construction, the minds of patriotic men were 
filled with alarm at the centralizing tendency of the government. 
Hie President of the United States was holding a half-doze 
states under the armed heel of military despotism; theJ^ngr^ 
of the United States was indicating its disposition, strongly an 
more strongly at each successive session, to 

dment which would curb the progress of 

Hut k wwe? Gw ^ 





THE BATTLE OP THE SLAUGHTERHOUSES 


123 


-—— V/ 

and^Drid/nf^th^ ® fy c l €d or threatened dangert It is the glory 

*uccessfullv with«sfn S w tUtl ° nS - thls government that they have 
u uccessluliy withstood every strain to which thev havp he/n 

bT imposed unon^lf* ^ ? ey , are e( 3 ual to whatever strain may 
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of the ImefdmSf wa'fttTamumenf h" instruction 
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when taken in connection with the fift^section ’or'thef, eons , trued > 

pnate legislation, it would dve Cof^ in ndl ? en ? b V appro- 

to legislate in respecT to evefy matfer^^wWh C ° nS ' P ° wer 
exclusive state control and « °i*? ht to be und er 

llr ' C ‘Thf ri make °f e .f entraI government^ Washington ^ Stat6 

been addrelf? to clgr^thefi’ theV 116 T' hiCh t ° Ughi to h avc 

tion. It is one which ought to AnTnT^ *• them for wtifica- 

ln a rose where the language in whish /to °n mc 0 V ,r ^ °f justice 
contains no ambiguity. °Ifinch was tn ^Constitution is written 

ment, it was so because the American vtmlt °f th e amend- 
edy for the evil, if it w Jtn deiea P th . eir wM - The rem¬ 


edy for the evU, if itwas tobeanevU IZVt^ ■ Th » -- 

themselves, who had understanding, , l Ae sovereign people 

“fcT'fd^tot^to ir^nt mtdy determined 
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gressional action, and to nullify^Mto whcn^t ‘i® limits of Con - 
&e' t itlut e oir rD Ti nt to P edicate ofYnother toat'it 

dons upon Zl CotZ^ToZ 1 '^ons, and to H s Tc- 

mtroduced into a system of gove%^ffi° US could be 

Many years later, Mr. Frederick R p„. j 
the legal profession of the country writto^ & n0ted figure “ 
"of. had occasion to refer to this celehrot^ 1 ” the . rale Imw Jour- 
the discussion of another topic He fi r*Z , cas ® ln the cou rse of 
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noted jurist used the expression “although the precise meaning 

of ‘privileges and immunities' is not very conclusively settled as 
yet/’ and then remarked: 

“It would seem that had the intentions of the framers of the 
Fourteenth Amendment been carried out by the Court (i.e., the 
Supreme Court in the Slaughter House Cases) there would have 
been no such difficulty in discovering the precise meaning of ‘privi¬ 
leges and immunities .* ” 

And in 1913, forty years after the decision in the Slaughter 
House Cases, Mr. Everett V. Abbot, of the famous Concurring 
Memorandum, had the following to say on the subject: 

“Our courts and lawyers have much to learn as to the far- 
reaching effect of the two clauses in the bill of rights in which our 
state and federal constitutions guarantee the square deal in the 
form of legal and political equality. Thus the Supreme Court of 
the United States began its series of adjudications under the 
Fourteenth Amendment by substantially repudiating it. In the 
Slaughter House Cases, 16 Wall., 36, it frankly declared the ques¬ 
tion to be, ‘Can any exclusive privilege be granted to any of its 
citizens or to a corporation by the legislature of a state?’ and, 
having thus stated the question, answered it, strange to say, in the 
affirmative. The decision was obviously erroneous, however, and 
we may safely conclude that it would not be rendered today. In¬ 
deed, it has been in effect, although not explicitly, overruled by 
those later decisions which protect citizens generally against state 
oppression, notably those which protect the freedom of contract. 
These decisions mark only the beginning, however, and much is 
to follow. The Supreme Court can still decide that under the 
guise of taxation the United States can destroy any lawful busi¬ 
ness, because the power to tax involves the power to destroy, and 
it can still intimate that the Fourteenth Amendment is not ade¬ 
quate to remedy abuses if only they are hallowed by ancient cus¬ 
tom. Conceptions like these must be changed, because, 'with all 
due respect to the court, they violate the real principles of the 
Constitution, as they certainly violate all the ideals of our Anglo- 
Saxon jurisprudence.” (Abbot, Justice and the Modem Law, PP- 
75-76) 

We need not discuss here Mr. Abbot’s interesting prediction 
that we are (or, rather, were in 1913) only at the beginning of the 
process, and that “much is to follow.” But he was undoubt¬ 
edly right as to the changes which had taken place in the attitude 
of the Supreme Court in the forty years which had passed be¬ 
tween the decision in the Slaughter House Cases and the appear 
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anee of his book. In the course of these years the Supreme 

completely reversed its attitude toward the Fourteenth 

bylfrJustioe MoTX S eXCep ‘ mfj ”, how f, v f- th * one point noted 

AmemWn/ Mood y—namely, the nullification of the Fourteenth 
Amendment as a nrnt,enfin« \r___. „ 


civil 


Court 


remamed adamant notwithstanding 7!. , 

it« non j rr™ 1 5 notwitnstandmg the many mutations which 

since it 2 l° the Fourteenth Amendment has undergone 
Coses. 6 UP f ° r construotion m the Slaughter Haute 



CHAPTER XXIV 


CIVIL RIGHTS 


T HE subject of Negro rights constitutes the most disgrace¬ 
ful chapter in the judicial history of this country; and this 
quite apart from the Dred Scott Case. In fact, the his¬ 
tory subsequent to Dred Scott is in a way much more derogatory 
to the honor of the United States Supreme Court than that famous 
case itself. Whatever we may think of the law or statesmanship 
of the Dred Scott Case, one cannot deny it some of the glamour 
which attaches to a lost cause. Chief Justice Taney, therefore, ranks 
with John C. Calhoun, Jefferson Davis, and Robert E. Lee—the 
most pathetic figure of them all. But no such glamour attaches to 
the decisions of the Supreme Court on Negro rights following the 
Civil War. These are on quite a different level—the difference in 
the levels being analogous to the difference between Secession and 
the Ku Klux Klan. Whatever one may think of the legal or 
economic foundations upon which the claim to Secession rested, 
and however we may test the institution of human slavery upon 
which was based the culture of the South which Secession was to 
perpetuate—there is no denying either the nobility of spirit which 
actuated the leaders in that great struggle, or the fact that after 
all it was a culture and a civilization that they were fighting for as 


a so cial group. But none of these ennobling attributes were pres¬ 
ent to extenuate the rowdyism, persecution, and brutality which 
were involved in the later cases, and which the Supreme Court 
covered by a mantle of legality and constitutional doctrine. 
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“That if two or more persons shall band or conspire together, 
or go in disguise upon the public highway, or upon the premises 
of another, with intent to violate any provision of this Act, or to 
injure, oppress, threaten or intimidate any citizen, with intent to 
prevent or hinder his free exercise and enjoyment of any right or 
privilege granted or secured to him by the Constitution or laws of 
the United States, or because of his having exercised the same, 
such persons shall be held guilty of felony, and, on conviction 
thereof, shall be fined or imprisoned, or both, at the discretion of 
the court—the fine not to exceed $5000, and imprisonment not to 
exceed ten years.” 


The defendants had been indicted, tried, and found guilty by 
a jury. They thereupon moved in arrest of judgment, and the 
judges below being divided in their opinion, they certified the 
legal questions presented to the United States Supreme Court for 


decision. 

The general charge was that the defendants banded and con¬ 
spired to “injure, oppress, threaten and intimidate,” Levi Nelson 
and Alexander Tillman, “citizens of the United States, of African 
descent and persons of color” with the intent thereby to hinder 
and prevent them in their free exercise and enjoyment of rights 
And privileges “granted and secured to them in common with all 
other good citizens of the United States by the Constitution and 


laws of the United States.” 

The questions certified to the Supreme Court were: First, the 
major question, one of constitutional law namely, what are 
“rights and privileges” granted and secured by the Constitution 
of the United States? Second, a subordinate question, one of 
pleading in criminal cases—namely, whether the indictment prop¬ 
erly charged the offense within the provisions of the Act of Con¬ 


gress above referred to. 

The first question was the same as that considered 1 
Slaughter House Cases . And it was answered in the spirit 
Slaughter House decision, which limited the rights and prr 
of citizens of the United States to the right of traveling 
New York to Havre, as Mr. Royall has put it, and similar 
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“The Fourteenth Amendment prohibits a State from denying 
to any person within its jurisdiction the equal protection of the 
laws; but this provision does not, any more than the one which 
precedes it and which we have just considered, add anything to 
the rights which one citizen has under the Constitution against 
another. The equality of the rights of citizens is a principle of 
republicanism. Every republican government is in duty bound, 
to protect all its citizens in the enjoyment of this principle, if 
within its power. That duty was originally assumed by the 
States; and it still remains there. The only obligation resting 
upon the United States is to see that the States do not deny the 

right.” 

The Court thus added the principles of republicanism to fun¬ 
damental rights as being outside the protection of the United 
States Constitution^-quite forgetful of the fact that that great 
charter of our liberties expressly guarantees to every State a re¬ 
publican form of government. 

The spirit in which the decision was made is best seen from 
the way in which they disposed of the technical question of plead¬ 
ing involved in the case. The Court held that the indictment was 
insufficient because it did not sufficiently charge discrimination , 


saying: 

“The fourth and twelfth counts charge the intent to have 
been to prevent and hinder the citizens named, w o J® re 
African descent and persons of color, “ 1 ' e free e h xer ^ 

W Ina^ed ’or^LteX^eS Stete “VouTs^na and 
b^TunltTd^tLfand then" and .there, at time. ben* 

for the security of their respective peraons and propey. h^ 

of Louisiana and the United States, for the £ n n °*X- 

t£S this was done because of the race or color of the per 
sons conspired against• 9 


Comment is superflu 
^his spirit is shown 


more 


strikingly in the Reese Cass 


came 


United States Circuit Court 





on a 


opinion 
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from those involved in the Cruikshank Case. In the Reese Case 

fnr r^ SPe r S ° election ° f the City of Lex “Kton were indicted 
for refusing to receive and count the vote of one 

a citizen of the United States of African descent 

__ mi «• • . y 


William 


election. 


rpi .. -—* at a municipal 

1 he applicable sections of the Enforcement Act were 

Tnn fV\i 1 1*4- n n n ___ _ 


stated by the Court as follows: 

the Comjirhif^ eC ^° n i* S e ^ ec ^ thatj whenever by or under 

requSedlo be lnr i™ ° f State > etc -> any act is or shall be 
entitle him to vote the offe^of 6 , ^ a ? rerequislte to qualify or 

required to be don4 ‘as aforesad'-shan dit^rto''he the ^ 
into execution bv re^nn nf 11 lai1 to be earned 

o^p^ittVrT ° F f® Cer ch ^ e ^th“tL 0 duty“oT”ec^ r ng 

thermo™beSIemed 

and the person so offering and feilfng as”^^™ iH ° f S j C, l act; 
otherwise qualified, shall be entitled tn S voie ^ d ’ and bem S 

citizen, who shall wrongfully Refuse ot 6 ° f any sueh 

affidavit stating such offer kndThe^im^"^', 011 by him of his 
the name of the person or officer whose .i 6 , am , q aee thereof, and 

and that he was wrongfufiy prevenTed u ‘“ t0 act hereon, 

and pay, etc. ' ’ for ever y such offense, forfeit 

S ® c ^ 0n provides for the nuni«shmor»+ e 
1 W ^S force, bribery, threats any P ei *son 

lawful means hinder, delay etc or «h ™ tunid ?* lon > or other un- 

hmder, delay, prevent or obstruct anv ckize^f 1 "® j ltb othera to 
e?S!” t0 d ° De ‘° qualify hi “ t° vote, or from voZg.T^y 

- given ^ ty **• 

«-°^^ig 0 th? Sion° f m th thi n at t v m o f ‘t • tli^j alle g ations 
|££V Kentucky, to StHlI o^etovote^^ tbat * by the 

voter _must poesess eerLto » that 



VtV ■ 

“ "H 


Gamer, in order that he . ^titled 

Robinson, at* his oftt* £ 

had been W could be assessed £*££ 
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him, or which was claimed against him; that Robinson refused 
to receive such tax on account of the race and co or of Garner; 
that at the time of the election, having the other necessary quali¬ 
fications, Garner offered his vote, and at the same time presented 
an affidavit to the inspector stating his offer aforesaid made to 
Robinson, with the particulars required by the statute, and the 
refusal of Robinson to receive the tax; that Farnaugh consented 
to receive his vote, but the defendants, constituting a majority 
of the inspectors, wrongfully refused to receive the same, which 
refusal was on account of the race and color of he said Ga ner.” 


The majority of the court conceded that under the Fiiteenth 
Amendment Congress had the power to pass legislation calculated 
to protect persons against the deprivation of the right to vote on 
account of race or color. But, curiously enough, notwithstanding 
the well-known intent of Congress in enacting the Enforcement 
Act and the explicit language of the Act itself, the Court hell Urn- 
Congress did not actually jjrovide for this contingency . The 
reason given by the Court foi’ this remarkable decision was, that 
Congress did not repeat each time, the words “on aceoun of race 
or color,” but used instead, in several places, the expression “as 

aforesaid.” 

This curious construction led to the startling decision that 
notwithstanding the intention of Congress in enacting the En¬ 
forcement Act to protect Negroes against discrimination on ac¬ 
count of race and color, which was known to every intelligent 
person in the country, Congress had in fact not legislated on the 
subject. This was a little too much for Mr. Justice Hunt, and e 
filed a very vigorous dissenting opinion, in the course of w ic e 


said: 

“It is said, in opposition to this i ndic tment and i" hostility 

to the statute under which it is drawn, that f 

makes it a penal offense for any officer to refuse an oppo t ^ty 

to perform the prerequisite therein referred to > ™ ““ aeainst 
race and color of the party, and therefore an “dicta*" 11 

that officer may be good as in violation of t e electiong 

ment, the 3d section, which relates to th « autre* nQ in dictment 

has no power to punish for violation rfI the nghts ot^ an e ^ 
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acc^oTra^or^or 81 * 386 “ n0t & P rohibition of that act on 
are iSXient* Thfl understand'^ bfth^h^ th f e ' ndictment 

of the majority of the Court baais of ‘he opinion 

“On this I observe: 

to be'dUcussed^4hi e v\n n °/w n# ' re ? 0n thi * swbject » to ° P^in 

the object of which was to"secure TcfTT^t i had jl ! St b ? en ado Pt. ed > 
protection against violations of their rich t to e vote V on P opu ^ a f 10 ” 

Enforce the Right of Citiaens of'thl linked Stat ^v^ Act , to 

be embarrassed by thffLt of race m enl tha ‘ such . ri 8 h t is not to 

The 2 d section requires that eqS opportunitv''STh c0] ? dition ' 
the races in providing everv DrerpmiiSS? 1 ? Umt 3 l - sha ^ 1 b f glven to 

officer who violates this provisio^shall hi*Zh'ivf and . t 3 ?a^t any 

suppose that Congress m makinn ft and 1 ™ prisol ? me nt. To 
impose no duty upon, ’and subject to no ZenStCttToC^ m° 

inspectors who receive or rejeet {he vote, wolldbe qS 

collector ofTaxes to pi™any capitati011°tlx’ 4 ' ^ offered to the 

held in the City ofuSH? ^ ng at an election to be- 
The collector illegally refused to alW 3 p h day ° f Januar y> 1873. 
race and color, to make the payment ° n acc ^ unt of his 

the person so offering and failing * d S ? Ctlon . ?/ the statute, that 
made the offer which had teen iHegall^re that “» who had 

fects, stating, with the Set !; ing fort h these 

he was wrongfully prevented from pavin^tb the s *?- tute ’ that 

the same to the inspector, who wonlfl.m, w tax ; and presented 
color. 40 Permit him ‘o vote, on JcolnTof hisXc^ a td 

com^tenT^nlv ^® fusal to recei ve a vote 1 * ’ 

1 1 .. y by rea 6on of the Apt 

account of his race and color brino-a +iC ■ 

tmy provisions respecting r^™d Bv the ~X 

eecti’o^ ofXTtoTuteTr 60 ^ raCe ^ 

the 3 d and 4 th sections “^orated into and made a pin If 


...—- woo, m iact, in- 
aforesaid • that is, on 
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“To illustrate: section 4 enacts, that if any person by un¬ 
lawful means shall hinder or prevent any citizen from voting at 
any election ‘as aforesaid/ he shall be subject to fine and im¬ 
prisonment. What do the words ‘as aforesaid’ mean? They 
mean, for the causes and pretenses or upon the grounds in the 
1st and 2d sections mentioned; that is, on account of the race or 
color of the person so prevented. All those necessary words are 
are by this expression incorporated into the 4th section. The 
same is true of the words ‘the wrongful act or omission as afore¬ 
said/ and ‘the person so offering and failing as aforesaid/ in the 

3d section. 

“By this application of the words ‘as aforesaid / they become 
pertinent and pointed. Unless so construed, they are wholly and 
absolutely without meaning. No other meaning can possibly be 

given to them.** 


The most interesting thing, however, about this case is not the 
utterly absurd statement of the Court that the Enforcement Act 
was not intended to apply solely to cases of discrimination on 
account of race and color, but its studied avoidance of the ques¬ 
tion of constitutionality, which would have compelled it to de¬ 
clare the Enforcement Act, or at least the sections here under 

consideration, unconstitutional. The question of constitutionality 

had been elaborately argued before the Court. It may be said to 
have been the principal point argued. Mr. Justice Hunt in his 
dissenting opinion argues the point elaborately, and comes to the 
conclusion that the law in question is constitutional. But the 
majority opinion delivered by Chief Justice Waite 


amazing 


ignores the point. In order to understand ti 
formance, the following must be borne in mind: Either the En¬ 
forcement Act meant what everybody thought it meant, an 
what Mr. Justice Hunt in his dissenting opinion says it meant, 
namely, that it applied solely to discriminations on accoun o 

race or color—m which event the law wan constitutional and tw 

meant what the majority of the 

Justice W*te 

was not limited to cases of discriminate 



of nica or color, but wac a general ^“ent ooveri^ 

sort, of casein which event vJZ 
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v ±±j mums 13s 

marized'bv t‘hp TT Statement in the decision is sum- 

7? yet provided by appropriate legislation> /nr __ 

ths said offsTisc . 




Thirteen years later the Court's official reporter wifi* fU „ 
lugTtothe 6 m ^ mber ® ° f the court > tAzs quibbling subter- 

'z. t ‘iTt C™ .ssi?r, - s, 

gress unconstitutional. But ta l 87fi the r ? I”, “ Ct ° f °“- 

bring all kinds of near** nffnri« ' Court > whlle anxious to 
and harmony” in placatina- fhp S | °?u t e altar of nation al "peace 

erally, by Cnklv IT ° f th ° peopIe of ‘he North gen- 

ment Act unconstitutioi'i^lTlTuehTw deC ' a T 8 *5® Enforce - 

a decision nullifying it. ' S WaS quite rea dy to make 

the 1fup!TrCou^ for decision, 

boldly declared unconstitutional I re-entc^nt , ?r°° d ’ a “ d * 

The Harris Case seems tn h„ L the , Crmk ^nk Case. 

have reached the United States CouT At feB™ 11 ? 0886 to 
term of the United States Circuit <W t T November, 1876, 

of Tennessee, indictment was returned byThe erld ter " E>istrict 

one R. G. Harris and nineteen othpra k grand jur y against 
spiracy to deprive Robert R Smifh ^bem with con- 

of the United States, and of sfid State >'“f IT® T"® ° itizen8 

groes from the custody of the LerifS the , ab °ve named Ne- 
were on a warrant charging them with W K>Re custody they 
Uien ill-treated them. The court rWiTf , ?? mnal offense, and 

dtetentkg, that the indictment did noTeh^ ^ JuStice Harla « 

^ 0 lTd tU T Which ouba^tiaS 1 * T^t 5519 ° f the 

is a more 
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“These authorities show conclusively that the legislation un¬ 
der consideration finds no warrant for its enactment in the 14th 

Amendment. 

“The language of the Amendment does not leave this subject 
in doubt. When the State has been guilty of no violation of its 
provisions; when it has not made or enforced any law abridging 
the privileges or immunities of citizens of the United States; 
when no one of its departments has deprived any person of life, 
liberty or property, without due process of law, nor denied to any 
person within its jurisdiction the equal protection of the laws; 
when, on the contrary, the laws of the State, as enacted by its 
legislative and construed by its judicial and administered by its 
executive departments, recognize and protect the rights of all 
persons, the Amendment imposes no duty and confers no power 

upon Congress. ... . 

“A private person cannot make constitutions nor laws, nor 

can he with authority construe them, nor can he administer or 
execute them. The only way, therefore, in which one private 
person can deprive another of the equal protection of the laws, 
is by the commission of some offense against the laws which pro¬ 
tect the rights of persons, as by theft, burglary, arson, libel, as¬ 
sault or murder. If, therefore, we hold that section 5519 is war¬ 
ranted by the 13th Amendment, we should, by virtue of that 
Amendment, accord to Congress the power to punish every crime 
by which the right of any person to life, property or reputation is 

invaded.” 


The opinions in the cases so far considered are but poor af¬ 
fairs considered from any point of view— and one cannot help 
feeling that the Court was not only halting and hesitating, u 
extremely uncandid and disingenuous. Its utter lack of J" an eas 
is shown in a passage in the Harris Case relating to the Reese 
Case. We have already referred to the fact that, although 
entire reasoning of the majority opinion in the Reese 
for a decision declaring the Act unconstitutional, the 9° u ™ 
liberately refused to pronounce that judgment. But in t e 
Case the Court used language clearly designed to convey the im¬ 
pression that in the Reese Case it had actually declared the law 

unde r consideration unconstitutional. 

“Upon this question-eaid the 

under coomderationthe “^ t l t ^ onahty I £ contended by the 

tions of the Act of May 31st, 1870. . • • ^:x u A: ona i pofwer of 

defendants, that it was not wi VJ. ^ indictment was based. 
Congress to pass the section upon which the inaicwue 
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The attempt was made by the emin«pl tt •- . 

sustain the law as warranted bv thp^i a j Umted States to 
stitution of the United r mp Amendment to the Con- 

appropriate legislation tiLder^ihat Amendmenh^ U ^ *° be 

B wSTcST^T he“o POint in f ' h ' S Pr ° gress is reached “ ‘he Civil 

position of the c“rf Wlv "I “ / he merit ° f bating the 
The question involved was nhJth explhc ' tly ’ without equivocation. 

mem-providing that no state should atn'd^!^ 166 ' 1 ^ Amend ' 

immunities of citizens nf tt v i o bnd&e dle P ri vileges and 
power to enforce this provision hv° ‘ _tateS . and glviri 8 Congress 

able in the Fed e r[ Courts \Th'^ *** ^ States ' 
rights as the equal aecomm ’l.P ""l * PerS ° n of such 
ment. The statesmen who framed th 0 w * ^ enter ^ am “ 

Of the opinion that Congress had thnt • m A “ endm ents were 

them were of the opinion that Congress had that ” ^° St ° f 

Thirteenth Amendment, It was tlf • ■ “ at nght under the 

that the language of the Thirteenth A ° pl ? 10n of these statesmen 
not only to abolish Slavery but "Moment was broad enough 

might be considered a “badge of servitude " tbat 

tion between one class of citizens d ’ ,f that dls crimina, 

was such a “badge of servitude’* of th v r PuWic places 
«mnst. The first CivU Rich Is T J 2^S*™ 08 d ^hninated 

Amendme: 


caution Amend r ient went “‘0 effL° C^ngreS' 4 “from “l? F ,° Ur ' 

^ the Fourteenth Amendmenflt c^W bl^ the ad ° ption 

right of Congress to enact such W; c i be JP° 9 uestl °n of the 

was practically nothing relating to Nem- ^ 1883 there 

questioned, and questioned 11 ^ nghtS tilat couId not be 

stituUon provided. And so the CSvilVhf 1 *^ What 1116 Con - 

S^P^L 8 ^ 01 ’““‘“titu&nS And thf 5*? Tf ±ed 

WJowb: (Act of Mar «h 1st, 18751. .. 


>v That an 
“•t** <**H be anti 
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accommodations, advantages, facilities and privileges of inns, pub- 
lie conveyances on land or water, theaters and other places of 
public amusement; subject only to the conditions and limitations 
established by law, and applicable alike to citizens of every race 
and color, regardless of any previous condition of servitude. 

“Sec 2 That any person who shall violate the foregoing sec- 
tion by denying to any citi Z en, except for reasons by law applicable 
to citizens of every race and color, and regardless of any previous 
condition of servitude, the full enjoyment of any of the accommo¬ 
dations, advantages, facilities or privileges m said section enu¬ 
merated or by aiding or inciting such denial, shall for every such 
offense forfeit and pay the sum of $500 to the person aggrieved 
thereby to be recovered in an action of debt with full costs, an 
shall also for every such offense, be deemed guilty of a misde¬ 
meanor and upon conviction thereof, shall be fined not less than 
$500 nor mor/than $ 1,000 or shall be imprisoned not less than 

thirty days, nor more than one year. 

In holding this law unconstitutional the majority of the Su¬ 
preme Court said, through Mr. Justice Bradley. 

“Positive rights and privileges are undoubtedly s ec ured by the 
14th Amendment; but they are 

laws or state proceedings, and be directed to tne correouu 
operation and effect. 

Mr. Justice Bradley here introduces an •ddttteid 
to those contained in previous cases. Or, at least, he p ^y 

5£ Cr. Sits Sv* , 

dearly the point already decided y individuals: 

and Harris cases with respect to the acts of 

“In this connection-^ys hMt is proper^state^at 

•»<* “ S®hf the wrongful acts of individuals, 

Afirm^Mion. cannot be impaired oy ae f !*«■■ customs or 
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the State, or not done under state authority, his rights remain in 

full force, and many presumably be vindicated by 7 resort to the 
laws of the State for redress/’ 


That, under the actual circumstances, the last remark of Mr. 

Justice Bradley was adding insult to the many injuries to the 

Negro race is quite obvious, but need not be stressed here. 

Mr. Justice Bradley then proceeds to state his theory of the 
Fourteenth Amendment as follows: 


And so m the present case, until some state law has been 
passed or some state action through its officers or agents has been 
taken, adverse to the rights of citizens sought to be protected by 
the 14th Amendment, no legislation of the United States under 
said Amendment, nor any proceeding under such legislation can 
be called into activity; for the prohibitions of the Amendment 
are against state laws and acts done under state authority. Of 
course, legislation may and should be provided in advance to meet 
the exigency when it arises; but it should be adapted to the mis- 
chief and wrong which the Amendment was intended to provide 

ve^ to ,hl d ri, hf * S f ,k ate - lawS ' or sta ,‘e action of sorae k 'r>d. ad- 

\erse to the rights of the citizen secured bv the Amenrlmpnt q 1ir ,u 
legislation cannot properly cover the whole domainof rights 

vfflffiff a for n fh ll{ ^} lhe ^y and property, defining them and pro¬ 
dding for their vindication. That would be to establish a code 

In in'2 a t kW regulative of all private rights between man and 

because the rights of life, liberty and property which 

sought to be^rot^tid tha * ha ^ e ’ are ’ h y the Amendment, 

• protected against invasion on the part of the Staff* 

*_* - ou t “l 11 ? P r ocess of law. Congress may, therefore, provide due 

tToTof the en I ial by - a St *l e J° any P er “n« of the equal prot^I 
Congress ^y ^Ush^ th^equ^ToteS 

L^noSera'J 7^ 9°^™ 

rective legiaktion^atV^eh 1116 nghts , of the citizen, but cor- 
for counmig'sueh Uws ^ tre sSe^ “ d P ro P er 

mit or ^f; ^ ^^b“ the'^wSS e m ‘thel*^ ”*1 

for " to whether the law in^tio^of 
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"An inspection ot the law snows mat it maK.es nu icieienue 
whatever to any supposed or apprehended violation of the 14th 
Amendment on the part of the States. It is not predicated on 
onv such view. It proceeds cx divccto to declare that certain acts 
chitted by individuals shall be deemed offenses, and shall be 
prosecuted and punished by proceedings in the courts of the 
United States. It does not profess to be corrective of any consti¬ 
tutional wrong committed by the States; it does not make its 
operation to depend upon any such wrong committed. It applies 
equally to cases arising in States which have the justest laws 
respecting the personal rights of citizens and whose authon ieb 
are ever ready to enforce such laws, as to those which arise in 
State! that may have violated the prohibition Amendment 

In other words, it steps into the domain of local jurisprudence, 
and lays down rules for the conduct of individuals m society to¬ 
wards each other, and imposes sanctions for the enforcemen 

those rules, without referring in any manner to any supp 
action of the State or its authorities. 

We need only remark in this connection that the obvious an¬ 
swer to Mr. Justice Bradley’s contention is, in the first place, tha 
it is for Congress and not the Supreme Court to decide whatdaws 

will best enforce the provisions of the Fourteenth Amendment 

particularly since Mr. Justice Bradley him^lf admita 

place, that, as a matter of fact and of history, the WBJ 
Act was well adapted for the purpose in m > possibly have 

had P rOV ^ t p^ v ^ s y io "° Xe Fourteenth Amendment. But more 

“SnrC V r 9 p :int of view - ^tadjey pe, 

sonally, is his sudden ^ ‘t^ don^in of law by the 

his worry about the mv^ion 8 d> in wh ich Mr. 

Federal ^"^ the fear that the upholding of the law 
inqumtion would make Congress take the P>» ce ^* e 



“If this lepdataon is apgopnate for enl^ ^ atop. Why 
_ U»* Asmskms^ t,, d'» Slow of authority enact a code of 

l*w» far the enforcement a a that the Sta 
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j 1 . ^ once to prescribe due process of law for 

the protection of every one of these fundamental rights, in every 

possible case, as well as to prescribe equal privileges in inns, public 
conveyances and theatres?” 

It will be recalled that these are exactly the questions which 
Mr. Justice Miller asked, in the name of the majority of the 
Supreme Court, in the Slaughter House Cases. And these ques¬ 
tions, and the fears expressed, were brushed aside by the minority, 
speaking through Mr. Justice Field, in whose opinion Mr. Justice 
ra concurred, as either entirely chimerical, or of no impor- 
ance m face of the paramount rights which required constitu- 
lonal protection. Such was the view of these judges when the 

^ e w ite butchers of New Orleans to slaughter cattle in 
eir own s ughterhouses instead of public slaughterhouses was 
involved But now, when the fundamental human rights of mil- 
10ns of Negroes needed protection against the notorious abuses 

‘ h ‘ r e , rstwhlle 4 m f tere . Mr. Justice Bradley waxed eloquent 

le«risVtion d whfh ll b r aPPrehe " ded from an enforcement of the 

hffmml ofl'e U • the Amendment - wh ° were also 

lancn.r^ r^l th ! leBls , latlon ln question, thought was within the 
anguage of the Amendment and necessary to carry out its too 

visions. Evidently it makes a difference what color ox is gored 

Justice 6 BradW °f C ° Urt W&S analyzed and refuted, and Mr. 

ing ODinioif of^ t W ! re “PPropnately answered, in the dissent- 

g opinion of Mr. Justice Harlan—one IL - 1 ’ - - 


written 


We 


written 


, opinion in these cases—says Mr Justice TTarion 
ficial. I cannot resist the coSSon t wffc too_ narrow and arti- 

by o subtle and ingenious JJbcd Ztiititm “it IT 8acn ? ced 

of the law is the bod^th^S^ and law -= the le «er 

Constitutional provisions adonted in th. A tbo law is the soul.* 
{«• the purpose of^b^thlmJh °J and 

be, rights inhering in a state of freedom andhel 9lS ^' U>, t’ need 

” tW/ “ ndament ° I But Ls \ 
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mination of these cases should have been materially controlled Dy 
considerations of mere expediency or policy. / mean only, in t is 
form to express an earnest conviction that the court lias departed 
from the familiar rule requiring, in the interpretation of constitu- 
tional provisions, that full effect be given to the intent with which 

pulpowfcf the 1st section of the Act of Congress of 
March 1st, 1875, was to 

the accommodations and facilities of inns, public conveyances a _ 
D laces of public amusement. It does not assume to define the 
general conditions and limitations under which jP ublic 

may be, shall not be applied so as to work a discrimination solely 

2d section provides a penalty against any one ' or J “'L® 

or inciting the denial, to any citizen, of that equa y § 
given by the 1st section, except for reasons by law applicable to 
citizens of every race or color and regardless of any previous con- 

diti “Th°e f court U adiud'ges I think erroneously, that Congress is 

without power, under either t , d 2d sect j ons 0 f the 

tabMr ^.regulations and void . 

“Whethel the legislative’department of the Rovernment has 

ihe limifs oi its constitultional powersi-t-fltones, f 

«dd this court in rietcher v PecK 6 dec idcd in the 

much delicacy, wh'ch ough , 0 pposition between the 

affirmative, in a doubtful case. • • • , ; ud ge feels a 

Constitution and the law■ b ou incompatibility with each 

dear and strong conviction of their mcompa ^ 718; we 

other.’ More recently in Stnfcl "? d ^n the regular course of ju- 

the legislative power of the United St^ee out ible pre . 

should, never be made except in a^gear c^ and tHg 

sumption is in favor o . . bevond a rational doubt. One 

a r 4kn f»rvnfel , fl.rV IS SilOWU Dcy . I ni (Vfl- 


branch of the government cannot enc 

other without danger. The safety °f 
no email degree on a strict observance 

Mr. Justice Harlan then examines 

legislation under the constitute 




fugitive 



,mr to'legislate on the eubjeot, and 
Court on the subject holding such 
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rwirr“ s the absence of any ex Press grant of power 

personf i; ll Meetly upon 


in oonnectL th wit C h 0n th eC f° n ’ ^ folIawin S observations 

Howard, 506): 539) ' d Ableman v - Booth, (29 


u 


sylvania, by her Attorney-General^^ressed^th^ S CaSB that Ponn - 

l««'s or estabhsh regulation^s ' ifbfrl«n that ^‘7 ? houl d «°t pass 
Constitution did not take from th? St ft fugl tives; that the 
the status of all persons within their resnect- 16 righ - t ? determine 

dete^i State in which the alWed fuvili""* 11 *,' 18; * hat 

determine, through her courts or cl1 r£ eCl , gltlve was found to 

whether the person arrested was in fact I ^°? es as she Prescribed, 

premises was, by judicial instrumental^?,! Go , vernment in the 
not to forbid and nrev^nf ,'? men i tall ty, to restrain and corrupt 

and that for the General Gov?r?m?nt %° f h ° Stile State action; 

siLTof +£ Ie |f late on the subject of fugitive^h! 1 ” 16 ? ril ? ary au “ 
sion of the States, would be a ugltlve slaves, to the exclu- 

sovereignty. But to such suggestioi^th? 8 enc ^ oac ^ m ent on state 
and adjudged that primary legislatihn hl turned a deaf ear, 

r^VT* 5 ”*** •" ^ 

imnli n H llty ° f which rest ed, ^ did tha^of^q^ 185 i 0, the c °nsti- 
imphed power of Congress ?r> ^15 that ? f 1793 > solely upon th„ 

provisions of that Act were far in advan^ 6 f master ’ s right. The 

W thVlhrToVe? of fh^ ^ C ^ Ver ^ 

cient execution whenever thrir l!°- aSS,st m its Prompt India’ 
thi nf ® 0 ? 1 to say th at Congrlss omftt details of that Act 

the utmost meem,it-,, —u ® ess omitted from it. r,,,t n. . . ’ 


And this court in lft?“ ter S “Jf™ recover hi s fu‘l t f? CCe , SSful 
adjudged to l4 ‘in Boot f l \ 21 How., 506 (elUs I'Iq? 

Constitution of th“ United ^ 

Proceeds ^ disou ® es ^e Dred Scott Case, and 
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ti 


o 


We have seen that the power of Congress, by legislation, t 

enforce the master’s right to have • i > i i , i ‘ i 

was implied from the recognition of that right m the National 

Constitution. But the power conferred by the Thirteenth Amend¬ 
ment does not rest upon implication or inference. Those who 
framed it were not ignorant of the discussion, covering many years 
of our country’s history, as to the constitutional power of Congress 

to enact the Fugitive Slave laws of 1/93 and lboO. V hen, t leie- 
fore, it was determined by a change in the fundamental law, to up¬ 
root the institution of slavery wherever it existed m the land, and 
to establish universal freedom, there was a fixed purpose to place 
the authority of Congress in the premises beyond the possibility 
of a doubt. Therefore, ex mduatna power to enforce the_Th 

teenth Amendment, by appropriate legislation, was expressy 
granted. Legislation for that purpose, my brethren concede, maj 
be direct and primary. But to what specific ends may it be di¬ 
rected? This court has uniformly held that the National Gov¬ 
ernment has the power, whether expressly given or n ^ ^ i sec ^ e 

a V Reese 92 U.S., 214, Strauder v. W. Va., 100 U.S., 303. 

Ss.ftss.Ars. saawsaAM: 

° ^The ^bth Amendment, it is conceded, did something more 

than to prdiibit^ slavey ^ ® ^ye ^rethren^dradt that it 

fhStut^and ^ufeif remit id race, heW m h^nd- 

age, to the sev eral State 3 ot r 0 ^ states, in their dis- 

to provide? Were*efatee against jAo* 

national interference was concerned, to moke rra ^ ^ ^ 

tions against that race , as such f %n inhere in a state of 

mental rights whiah by ^[tmucrso ^ , the sweeping 

Had the 13th Amendment stoppea wiio ^ 


freedomt Had tne iomi .r""(.; ence 0 f slavery 

declaration initelst sectum would haw" 

involuntary servitude, ® xcepi ' . i ■ _ to t h e doctrine of PrWQ 
the P° wer > 7Vn° wff-v ilpeated in Strauder v.W 

Commonwealth of Pennsylva , P... . md consequently, 
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ST ntal r 

clear, and was intended to be made clear hv e tent 13 ma ^e 

power contained in the 2d section of the ^eSST *'“* ° f 

Mr. Jnsti PA TTorlnn _ H . . . . 


Civil War, as i 

h Amendment 
and 


immediately 


that the Supreme CourtT^T attention to the fact 

Cose* ia the Sla ^r House 


teract this legislation of the Southern Stat^ lleTh^ 6 ^ t0 COun ‘ 
show that the m«tt^ —__^ 1 \. He then S° es on to 


matters 


long been recognised in legislation as In • ^ tS Aet8 have 

be matters of public concern and not mereW 

interest—citing in this “erely matters of private 

States Supreme Court itself as wenTth^of t“h v T 
Courts. At the conclusion of th' . . f the hlghest State 

Particularly to the question of ^“^Xn 
it would ^m S that tht* ri^h t ^Ta'cUor’St 10 ' 18 hold to the Public 

freedom.” amentai as to be deemed the essence of civil 

As to laws governing innkeepers, he says: 

mn JhfSe^erctLe of ^^0^1^ “ h , ow that a keeper of an 

^buc e %sr3 : 

person.” a guest - on account of the race or ?tlor 0 f uSf 
And as to theatres: 


li 


SWM? S *> establish a place 



L tne «®unon rniinimn.Tr unless it be- 

of its powers, conferred for the Ciefit 
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discriminate or authorize discrimination against a p 
solely because of its former condition of servitude. 


He then proceeds as follows: 

“Congress has not, in these matters, entered the domain of 
state control and supervision. It does not, as I have said, assume 
to prescribe the general conditions and limitations under which 
inns, public conveyance and places of public amusement, sia be 
conducted or managed. It simply declares, m effect, that since 
the Nation has established universal freedom in this country, tor 
all time, there shall be no discrimination, based merely upon race 
or color in rGspcct of th© accommodations and ad van ages o 

public conveyances, inns and places of public amusement. 

“I am of the opinion that such discrimination practiced by 

corporations and individuals in the exercise of t eir pu ic or 

quasi public functions is a badge of servrtude thc mpos tion^ 

which Congress may prevent under its power. by approprmte 

legislation, to enforce the 13th Amendment, an , c l T' 

ment, the Act of March 1,1875, is not, in my judgment, repugnant 

p c r s n r h 4ht^tg 

e now7rZsle°JJred foTiUsTar that had the 5th section 
^rUTimrdmTt been 

Sit Amendmen ^ TAc power "given, is 

Tj±°™lr*tlnt VhTZZdLnt consists 

hibitions upon state lam ana S clause of 

provisions, is unaut/iomed by ^ ^^raUzed in the United 
the 1 st section-—All persons thereof are citizens of the 

Si?!? ITa r»f the State wherein they reside’—is of a is- 


U 


States, and subject; xo —v they ' res ide 

United States, and of the State wherein iney 

tinctlv affirmative character. * • ■ # . . . rDanp „j- c f civil 

"If. then, exemption from by the ^ant of state 

righto, is a new constitution/! g . • g ta f es — an d I do not 

citizenship to colored citizens o _ no { the Nation, 

ffibSSjS- -ide. It has been the established 
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doctrine of this court during all its history, accepted as essential 
to the national supremacy, that Congress, in the absence of a posi¬ 
tive delegation of power to the State Legislatures, may , by its 
own legislation, enforce and protect any right derived from or 
created by the National Constitution. It was so declared in Prygg 
v. Commonwealth of Pennsylvania. It was reiterated in United 
States v. Reese, 92 U.S., 214, where the court said that ‘Rights 
and immunities created by and dependent upon the Constitution 
of the United States can be protected by Congress. The form and 
manner of the protection may be such as Congress, in the legiti¬ 
mate exercise of its discretion, shall provide. These may be varied 
to meet the necessities of the particular right to be protected/ . . . 

“This court has always given a broad and liberal construction 
to the Constitution, so as to enable Congress, by legislation, to 
enforce rights secured by that instrument. The legislation which 
Congress may enact, in execution of its power to enforce the pro¬ 
visions of this Amendment, is such as may be appropriate to 
protect the right granted. The word ‘appropriate* was undoubt¬ 
edly used with reference to its meaning, as established by repeated 
decisions of this court. Under given circumstances, that which 
the court characterizes as corrective legislation might be deemed 
by Congress appropriate and entirely sufficient. Under other cir¬ 
cumstances primary direct legislation may be required. But it is 
for Congress, not the judiciary, to say what legislation is appro¬ 
priate; that is, best adapted to the end to be attained. The judi¬ 
ciary may not, with safety to our institutions, enter the domain 
of legislative discretion, and dictate the means which Congress 
shall employ in the exercise of its granted powers. Thai would be 
sheer usurpation of the functions of a co-ordinate department, 
which, if often repeated, and permanently acquiesced in, would 
work a radical change in our system of government” 

Judge Harlan then quotes from McCulloch v. Maryland to 
show the rules of Constitutional interpretation formulated and 
applied by John Marshall, and says: 

“Must these rules of construction be now abandonedt Are 
the powers of the National Legislature to be restrained in propor¬ 
tion as the rights and privileges, derived from the Nation, are 
valuablet Are constitutional provisions, enacted to secure the 
dearest rights of freemen and citizens, to be subjected to that rule 
of construction, applicable to private instruments, which requires 
that the words to be interpreted must be taken most strongly 
against those who employ them? Or, shall it be remembered that 
A constitution of government, founded by the people for them¬ 
selves and their posterity, and for objects of the most momentous 
nature—for peipetual union, for the establishment of Justice for 
the general welfare, and for a perpetuation of the blessings of 
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liberty —necessarily requires that every interpretation of its power 
should have a constant reference to these objects? No interpre¬ 
tation of the words in which those powers are granted can be a 
sound one, which narrows down their ordinary import so as to 

defeat those objects/ (Story, Const., sec. 422) 

“If the grant to colored citizens of the United States of citizen¬ 
ship in their respective States, imports exemption from race dis¬ 
crimination, in their States, in respect of such civil rights as 
belong to citizenship, then, to hold that the Amendment remits 
that right to the States for their protection primarily, and stays 
the hands of the Nation, until it is assailed by State lawsorstate 
proceedings, is to adjudge that the Amendment, so far from en¬ 
—notonly curtails them, but reverses the policy which the Ge 

^TtkeT^eJjZntt TlnZ%, Con, .ess of 

the power, by app,ropnat, wMch° the* recent 
Amendment "were incorporated into the Constitution, and espe- 

created an d s ® c ured. it ou^it not^o^tep'esinned^that^the^General 

direct and primary in its character to g ^ inter - 

leges and immunities CAf>nrfl d bv that instrume .. .. 

pretation of the Cor 

possible to avoid it. /^ Amendments Congress 

result: that whereas, prior to Amende n ™.’ t f aws _ oper - 

the sanction of this ccrart pa.sse „ , ^ their officers and 

agents, as weU as ^P^fZiT^noTbyle^lJion of a like 

the right of the ma ' s Jf'’ t g UaT d protect and secure the free¬ 
primary and direct character, guara pro citizenship 

i t L..’ ,1>. mwi afifU lioTfaTe^ ^ mth'all , ^t for 


stitution ought not to De - -- -- 

Its acceptance would lead to tkw l 


without 


M4r V/VKj V f VW 

fundamental 


ection of slavery 
If fugitive slave 
whereby the 


it dm. wun - - - i nvP8 

^ pro^in^mod^ and legitimate 

Srtjs&V 
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viduals and corporations exercising public functions as assume to 

abridge, impair, or deny rights confessedly secured by the supreme 
law of the land? . . . 

interpretation of the Amendment is plainly repugnant 
to its 5th section, conferring upon Congress power, by appropri- 

ate legislation, to enforce not merely the provisions containing 
prohibitions upon the States, but all of the provisions of the 
Amendment, including the provisions, express and implied, in the 
1st clause of the 1st section of the article granting citizenship 
This alone is sufficient for holding that Congress is not restricted 
to the enactment of laws adapted to counteract and redress the 
operation of state legislation, or the action of state officers, of the 
character prohibited by the Amendment. It was perfectly well 

nf fh^r rfL he gre ^* danger to th , e ec * ual enjoyment by citizens 
from as . C1 , tlz ® ns ’ to be apprehended not altogether 

d1 ^ ^slation, but from the hostile action of 

3J 7u nd mdl Y ld H al i Y 1 th « States * And it is to be pre- 
with power and authority to meet that danger.” ^ 


Mr 


about the absorption of state legislation by Congress; and closes 
this part of the discussion with the following admonition and 

appeal on behalf of freedom and the right of the Nation to exert 
itself in its protection: 


It was said of the case of Dred Scoff » il < ,, - 

court, there ovemiled the action of two gyrations’ 
inserted a new clause in the Constitution; changed its’ characte^ 

ment m i e m^T l epar ^“? the ^kings of the Federal G^tem: 

are so construed thjU Congresa may not' in ti's ^f Cen j Araendm ents 

granted by the 14th Amendment to citizen JreSdiny in ? 

without liability to direct pri^ legation 0^™°^ ?^ y ’ 

eaiMlifarttF tb U ra ^l of citizena the ground for denying them ^at 
quality of civil rights which the Constitution ordsinf J2! 

■» — is, 
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constitutional law, when the rights of freedom and American 
citizenshiv cannot receive from the Nation that efficient pro- 
tection which heretofore was unhesitatingly accorded to slavery 

and the rights of the master. 



CHAPTER XXV 


LEGAL TENDER 


T HE battle over legal tender is one of the most famous in 

the history of the United States generally as well as in its 
own judicial history. The problem of paper currency, of 
which the problem of legal tender is a part, was acute in this 
country during the struggle for independence, and particularly be¬ 
tween the Revolutionary War and the adoption of the U. S. Con¬ 
stitution. It was ever present in the minds of the Framers, or at 
least some of them, and this condition is reflected in the debates of 
the Constitutional Convention. The net result of the discussions in 
that Convention is a prohibition in the Constitution restraining the 
States from “emitting bills of credit” and from making anything 
but gold or silver coin legal tender in payment of debts. For the 
rest the Framers left the matter in a very unsatisfactory condi¬ 
tion so that much can be said on either side of the argument as 
to their intentions. Perhaps the most correct answer is, that, like 
many other things that were discussed at the Constitutional Con¬ 
vention, the Convention really did nothing on the subject_leav¬ 

ing the matter for future determination, each side behoving that 

it had gained something by the fact that no definitely adverse 
action had been taken by the Convention. 


During the period between the adoption of the Constitution 
and the Civil War, this part of the Constitution came up for con¬ 
sideration by the United States Supreme Court, but the question 

M «»e correct definition of the expression 
■Mb of credit” m connection with the prohibition upon the states. 
The situation which brought this question to the Supreme Court 

*£J* B ?* r been discussed in connection with the measures 
adopted by various states to alleviate the distress which followed 

fi 81 ®-,. ^ deci8ion of Supreme Court wUch 

dealt with that situation was that in the famous case 
v. Mtmowrg, decided in 1830. 
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similar to that which had confronted the Continental Congress 
during the Revolution, and it was compelled to resort to the emis¬ 
sion of paper money, which was made legal tender. The laws in 
question were passed in 1S62 and 1S63, respectively. There had 
always been a feeling in this country against paper money, and 
this feeling had settled into a conviction in the most conservative 
part of the community that the use of such money was mora ly 
wrong. It was believed that the issuance of paper money by the 
states, was one of the principal reasons for the adoption of the 
Constitution—as a means of preventing such issues in the future. 
And while there were differences of opinion on the question as to 
whether or not the United States Government was prevented from 
issuing paper money by implication, it was felt that paper money 
”1 was a great evil, and should therefore not be resorted to 
even though the Constitution did not forbid it. The Acts of 1862 
and 1863 were, therefore, not passed without a struggle both in 
the country and in Congress; and it may be said that Con¬ 
gress yielded only reluctantly to the force of circumstances. At 
the time these laws were passed Salmon P. Chase was Secretary 
of the Treasury, and we have his official statement, m one of his 

the Legal Tender Cases, that he had at first opposed 
, of making treasury notes legal tender, and had pven 
because of a combination of circumstances which led 



him to 






War 




u l m tu tno — - . i 

endangered unless the Legal Tender Acts were adopted 

We have already had occasion to advert to the 

of this work. ™ 
gc aeral outlines of this 

anT^en U procee“d to~a more detailed discussion of the 
There adjudications on the subject 

United States Supreme The first was 



litigation 






7th, 1870, in the case of Hepburn y. 
second was in a series of cases decided on 
“ one being Knox v. Lee and all known 



wan 

* Greenman, decided March 




U.S., 421) if unc ier two aspects. First. 

_problem presented itself un money as legal 

Whether Congress had the right to issue p P 



IF* 
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tender at all, some people believin- that rWr«c u j - 
to do so as a war measure but could not *f had the power 

while others believed that it could not dnV m , tlmeS of peace > 
stances. Second: Whether if n do 1<; under any circum- 

do so with reference to all contrfl 0 ^^ 88 the power ’ could 

being sene who adnnUed thepoTerZZZ ^ f th ^~^e 
money legal tender with respect to cant 01 \ greSS to f lake P a P er 

the law- was enacted, but denied that it could do sTwit'h ^ ““T 

There were fi ve possible Uswers Z Z t Uw ' 
sented: 1 —That Congress could not , ^ pr ° b ems thus Pre¬ 
tender under any circumstances, m for any nurZ “T iS ?* 1 

ongress could make paper money legal tender a» P /i Se rhat 

but only with respect to future contracts 3-ThT 

€ls cl war uiensurp moU That Congress 

to past and future contracts. ZZlZZlZ 1 b ° th aS 

paper money legal tender either in time ef onBress couId m ake 
respect to future contracts only 5 -Th „,ZZ °* W f T ’ but with 

of peace T w Tu ** “ d fU ‘ Ure 

question of toe to dealt with the 

third decision dealt with the power r* *** ™ eiLsures > while the 
money legal tender in timeiT of ^° ngre8 ? had to make paper 
(Hepburn v. Griswold), the Suorenfe f^' the first decisi on 

fond^T^th 1 C ° ngreas had no Power" to Z&e paper mone^ 
SS2 * 0 ,T CTiS?« n into “"e 

But the reosonmn of the C^ " Z ° fficiaJ 
der JawB, and to mak^ such 10 ? a8S . ^ IegaI ten ~ 

*P®°t to past as well m r f unconstitutional with re- 

(Knox v. Lee; Legal Tender Cases) +hi« ‘ .. tke second case 

a wte of five to four the Court h m- deci f 10n was reversed 

P°™* to declare pap^- money le^d < t^d^1LS 0ngre “ had 

^ T^Tac^ ^ referred only 

° Powr of Omens to make!^^T fothmg was said as 
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During the period intervening between the decisions in the 

the personnel of the Supreme Court had 


first and second 

been changed by the increase of the number of judges from seven 
to nine; and the majority in the second case consisted of the three 
judges who had constituted the minority in the first case plus the 
two new judges, while the four judges who constituted the ma¬ 
jority in the first case now constituted the minority. The circum¬ 
stances attending the bringing up of the second case, taken in 
connection with the role of the two new judges in deciding the 
same, gave rise to considerable feeling both in the Supreme Court 
itself as well as in the country, and will be discussed at some 

length later on. 

At the time of the decision in the first case, the Court con¬ 
sisted of Chief Justice Chase and Associate Justices Nelson, Clif- 


Swayne, Miller 


They divided as follows: 


wrote 


The majority comprised Chief Justice Chase, who delivered the 
opinion of the Court, and Justices Nelson, Clifford, and Field; 
while the minority consisted of Justices Miller, Swayne, and Davis, 
Justice Miller writing for the minority. The two new judges 
were Justices Strong and Bradley. One of them, Justice Strong, 
wrote the opinion of the Court in the second case and. Ju. ge 

a concurring opinion. On behalf of the minority, 

three dissenting opinions were delivered in this case: One by 
Chief Justice Chase, one by Associate Justice Clifford, and one y 

Associate Justice Field. . 

By the time the third case was decided, only two of the judges 

who had sat in the first case, Justices Miller and Field, remaine 

on the bench; and Justice Bradley was the only additional judge 

remaining of those who had sat in the second case. At this time 

the court consisted of nine members. There were there" 

entirely new judges. All of these six united with Ju " t ‘“ B ^ ie 

and Bradley of the majority in the second case t»P»* 

judgment in the third case. Mr. Justice Field, y inion 

of the original majority wrote a ^ 

to tins case, given on behalf ol * ««***£i£o had ascended 

delivered by Mr. Justice Gray, one of the judges who 


thebench after the two original cases had b f en ^° 1 ^ delivered 


4* knpossible to review here all the nine opmi^os 








LEGAL TENDER 


155 

~utras - m t 

Of this famous controversy, certain features of theicL^lnd 

mo^'tporT^h^ r Tt 1 *""5 ^ - 

ti^ h \^mbe ob^vTtilt th C T e f° n 58 the element of 

Act was passed on February 25th 1862 node^ Tender 

afterwards; and that no final determination of tLl ‘ 

hod antd the la pse of another fourteen years rZ PT °^. em 

the economic point of view » / v h poIltlcaI “ well as 
of our institutions, the entire chaZTer C °^ tended that the 

determination of these probleL. NewrthelS’To^ ° ‘T*** 

kmd was made for a period of eight vea^ n T” ° f 
lived under an unconstitutional financial n - he COUntr >' 

thereby to all the political as well as the elonomi?’ b .® ms . ? xposed 
majority of the Supreme Court said fa the 

upon such unconstitutional legislation Anri atten,iant 

attendant evils was not confined to th 18 op * n * on 88 to 

the Supreme Court Bench. T te Sup^S ^ ^ °" 

opinion was so strong that whentjid ** Uty ' Tbis 

favored it and rejoiced fa it could not 6 ? 1810n came th °se who 
fact that it came rather late The 7 !T foramen ting on the 
organ of public opfai on at the ZZ0f dependent , an influential 
the tardiness of the decision: ’ expre3sed its disgust at 


less consequence than it would have 

In 1870 it is not a 


, uca acss conseauenpp 
^ f V® 1 * 8 . sooner. 




Warren, Supreme ’Court?UI, p^S) 6 condol ence 

should be note? b*** i eserves » httle further consider.,■ 

^ that the lateness of the due 
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entirely to the action, or rather calculated inaction, on the part 
of the Supreme Court. We have, in an earlier part of this work, 
called attention to the fact that the question was squarely pre¬ 
sented to the Supreme Court shortly after the first Legal Tender 


Act became a iaw in the case of Roosevelt v. Meyer . (1 Wall., 

512) At that time the Court deliberately evaded the issue by 
making a wrong decision to the ejject that it had no jurisdiction 
of the subject matter involved in that case; which decision it over¬ 
ruled eight years later, that is to say, after it was finally compelled 
to decide the legal tender issue. ( Trebilcock v. ¥ dson , 12 Wall., 
687) But even aside from the Roosevelt v. Meyer case, he Su¬ 
preme Court was intentionally dilatory in its decision, and sliow ed 
an unmistakable desire to avoid the issue. The case was first 
argued at the December, 1867, Term of the Court, and was re- 
argued a year later, but no decision was made until February 7th, 
1870. In the meantime, the Court actually decided other cases in 
which the subject was involved, and in which the question could, 
and should, have been decided; but the Court took advantage of 


Z V. 


son , 


the Su- 


the fact that it could decide those 



on side issues, to do so 


rather than face this great problem squarely. As a result, those 
cases were, in the opinion of good lawyers, wrongly decided in 


vieiw 


same Court. So we 


some more bad law in addition to the continued injury to the 

economic interests of the country. . 

The next thing to be noted in connection with these cases is 

the economic problem involved, or rather the economic interests 

that were engaged on the opposite sides of the question. T ese 


are 


stated by Mr. Warren as follows: 

“On the one side, were the National and the 


up with 
the right 
tender, a 
ments of 


these interests were 


those men who, on 


of the Federal Government to 
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principle, d 
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*..,®?"! ng m “ d ,hat ‘he ultimate decision of the United 

Minremp (Vmrt „ ■ - L1 ~ c united 

the Lecal Tender''-\et«-Ind H , a '° r , c ™' s, «utionaIity of 

-acts and that not only as a war measure, but 

United States ^unreme "r MnU - S ° f P eaoe—the historian of the 

it with du,«e wl, fav" ,1 7 7 77 °" that ° DUrt > by 

i «h e ; ;r^r h i^r ^ rr 1 hlm - “ a ‘ 

,,, 'The'Vmth Unlt ’ Ulj ' edly ^ C ° rrC0,lv hsted'byhi^r 1DtereStS 

reversal of the firs, decision ,t h thereby the 

tile reader tnav appreciate tlie full • rt>U ^ lt a h°ut. In order that 
npotion, i, ahonldTLre rhTa ° f faC ‘ S “ this «»"- 
hv some of the best lawyers in h & ° CaSe bad bcen argued 

Benjamin It. Curti, former! I C ° l "‘ try - Amon « them were 

States Supreme ^‘7 ° f the United 

in the fired Scott Case, and William \r ] ? lno * ,s d,SKen tmg opinion 
lawyers of the country at the time ,, I var,s - t ,,le of tlie greatest, 

tionality of the laws; and an imo, ^ ar8UC ' J f ° r <he constit u- 

headed by Clarkson N. Potter of L»vT r ° f ^ Iawyers > 

It was said by competent judges to have be^'tiThl^ ° ther “ dc - 
m our entire judicial history up to that r' ™ bf ' st ar * ued <**> 

took tune in deliberating upon the subiee'fhef e .9° urt “rtainly 

According to the rules of the game J fhe^ f ° rC gmnB Judg,ncnt - 

Tender Acts had been fairly beaten ’and 777™ ° f the ^al 
hke good sportsmen. But rr„’ sbould have submitted 
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taken up for argument. While predictions had been current that 
such an attempt would be made, and while the Radical Republi¬ 
cans and the Greenbackers were threatening dire results politically 
and financially, unless the Court should reopen the question, never¬ 
theless, the general public had assumed that the question of con¬ 
stitutionality was to be considered as completely settled in the 
Hepburn Case. Hence, when on April 1, the Court announced 
that the cases would be heard on April 11, on all the questions in¬ 
volved, thus reopening the Hepburn Case, the action produced a 
marked sensation in the community; and there was much sym¬ 
pathy expressed with the vigorous dissent filed by Chief Justice 
Chase, and Judges Nelson, Clifford and Field.” (Warren, Op. cit., 

pp. 241-242) 

Mr. Justice Strong, speaking for the Court, thus answered its 
critics: 


“It would be difficult to over-estimate the consequences which 
must follow our decision. They will affect the entire business of 
the country , and take hold of the possible continued existence 
of the government. If it be held by this court that Congress has 
no constitutional power, under any circumstances, or m any emer¬ 
gency, to make Treasury Notes a legal tender for the payment o 
all debts (a power confessedly possessed by every indepen en sov 
ereignty other than the United States), the Government is without 

those means of self-preservation which, all must _ admit, may, m 

certain contingencies, become indispensable, even if they were no 
when the Act? of Congress now called into question were enacted 
It is also clear that if we hold the Acts invalid as applicable to 
debts incurred or transactions which have fa/cp lace sine ^ 

enactment , our decision must cause, throughout the . 

business derangement , widespread distress and the ran 3 

tice.” 

These introductory remarks of Mr. Justice Strong to the 
ion of the Court in the second case put in the stronges g 


great economic 


case 
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majority 
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dissenting opinions of Justices Field and Clifford in the second 
case, as we shall see later. 

But the historian of the Supreme Court, who is fair enough to 
the new majority of the Supreme Court to state their spokesman’s 
reasons for reopening the case, does not think these reasons suffi¬ 
cient. Says he: 

“Of course, the answer to all this was, that the Court should not 
concern itself with *consequences / hut only with the question of 
constitutional limits, regardless of results produced ” 

This sounds rather strange in view of the fact that the chief ar¬ 
gument against the constitutionality of the Legal Tender Acts was 
their alleged injustice, and the economic consequences that would 
follow the introduction of paper money. But the phenomenon of 
distinguished lawyers and judges being sensitive to one kind of 
injustice and quite insensible to other kinds of injustice is not new 
in our legal history. Nor is it anything new to find distinguished 
lawyers and judges insisting that the courts ought to disregard con¬ 
sequences in favor of the constitutionality of a statute, and in the 
very next breath urge other consequences as an argument against 
its constitutionality. 

But there is one element in Mr. Warren’s attitude—which may 
be said to be the attitude of the legal profession on the question— 
which deserves special attention in this connection. After having 
given the history of the reopening of the case, Mr. Warren says: 


“Whatever may have been the popular view in 1870, there is no 
doubt that ever since that era the Court's action in reopening its 
first decision has been regarded as a very grave mistake —and a 
mistake which for many years impaired the people’s confidence, not 
in the honesty, but in the impartiality and good sense of the 
Court.” 

This statement sounds rather strange, when we remember that 
the reopening of the case led to a reversal of the decision in Hep- 
hum v. Griswold, and, furthermore, led, thirteen years later, to the 
establishment by the United States Supreme Court itself of a great 
constitutional principle under which we have been living ever since. 
Cue would, t hink that the establishment of correct constitutional 

government, particularly when it involves a national 

superior to any 
But here we 

’- kjl ' ' v j . " - 
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meet with one of the most remarkable phenomena of our entire 
governmental system—one of the by-products o the Judicial 
Power—the peculiar esprit de corps which animates not only 
the Judiciary but the entire Bar on the subject of the Judicial 
Power. This esprit de corps makes the possible loss of prestige 
by the Judiciary the paramount consideration in all questions af¬ 
fecting the Judicial Power. Just as in monarchies the interests of 
“The Crown’’ are considered by good loyal subjects paramount to 
the public good, so in this country the interests of “The Court” 
are very often considered paramount to all oilier considerations, in¬ 
cluding the correct decision of grave problems of constitutional 
law as well as great questions of national welfare. 

That Mr. Warren is not alone in this feeling, but has correctly 
sensed the feeling of the entire legal profession, is shown by an edi¬ 
torial note which appeared in the leading publication of the egal 
profession at the time the question of the reopening of tlie decision 
in Hepburn v. Griswold was pending before the Supreme Court. 
In the April issue of the American Law Review, there appeared a 
very able and elaborate article, criticizing adversely the decision in 
Hepburn v. Griswold —showing that it was decided on incorrect 
principles, and that the minority was right in insisting that the 
Legal Tender Acts were constitutional. Nevertheless, when the 
question of reopening the subject was mooted, this high-class legal 
publication came out strongly against the reopening of the case. 
The arguments for this position are as remarkable for their 
frankness as they are for their import as a commentarj’’ upon our 
governmental system. Said the Review: 




“For the sake of the dignity of the Bench we most earnestly 

hope that the rumors which from time to time find currency in the 

newspapers to the effect that the legal tender question is to be re- 

- - * ’ • ’ in fact. The argument earnestly urged 

by Mr. Attorney-General Hoar last year was, that the business in¬ 
terests of the country demanded it. Since that time the 
Courts throughout the country have been adapting their 
to riammrm nronounced in Hannum V. ix 
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contracts made previous to the passage ot the Bega rpcent 

payable in gold. This has gone so far that we observe 1 (iris- 

one or two reported decisions following Hepburn . _ 
wold. To upset Hepburn v. Griswold now would be to . P^ 

these subsequent adjudications; and that the business t * ^ 
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The great objection to opening the legal tender decision is that the 
Supreme Court cannot do it without degrading itself in the eyes of 
all intelligent men, and this fact, we should think the new members 
of the Court would recognize quite as distinctly as the old. We 
be xeve we express the opinion of every unbiased lawyer through¬ 
out the United States when we say that the reopening of the 

Legal Tender Cases would be a terrible blow at the 
independence and dignity of the profession .” 1 

In other words, it is not merely a question of “right or wrong, 
t e Supreme Court, But the Supreme Court rather wrong than 
right, if it happens to have been wrong first. Otherwise the impor¬ 
tance of the legal profession may be affected, through the diminu¬ 
tion of the dignity of the Supreme Court. As the legal profession 
is after all the only expert judge of the correctness of the Supreme 
Court s decisions, this attitude of the profession presents a situa¬ 
tion worth pondering over by thoughtful men who are seriously 

concerned about the future of our country and its democratic in¬ 
stitutions. 


two new judges, both of them very prominent in the 
legal profession before their appointment to the Bench, failed to 

heed the admonition of the organ of the legal profession. Whether 

because of a lack of esprit de corps or for other considerations it is 
unnecessary here to inquire. rr ' u --- — 1 * 

animadversions 


Their conduct was the subject of 


. , - concern us now. Thprp 

is, however, one phase of this controversy which must be examined 
v^v. a * eC ? en ** re subject of the constitutionality problem 

undS whlwt he t baSIS ° f th f Judicial Power - The circumstances 
thev hld nre^n, , 7° h™ WeK! ap P ointed ' and the fact that 

they had previously been prominently identified with the railroad 
tereata, which interests were, as already stated, in favor of the 

constitutional! tv of a ^ , iavor ot the 


constitutionality 

lu ” T-T* xo tne charge by the 

2K-B-those laws that President Grant had “packed the 

Court. Mr. Warren thinks that this charge was untrue end „ 

t0 be C ° rrect - without further' “q jy 

lookmg mto, quite apart from their cogency. rth 

were^eTtr^ftoe oT^^dv^le Wi't 1 ^ ^ 
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decision soon gave rise to a story, which later had much currency, 
that ‘Grant packed the Court’ for the purpose of obtaining a re¬ 
versal of the decision. The charge has been conclusively answered 
many times, but still occasionally crops out in attacks on the 
Court. The facts themselves disprove the accusation. . . . Since 
practically every State Court (except Kentucky) and every promi¬ 
nent Republican lawyer held the view that the Legal Tender Act 
was constitutional, it would have been impossible for the Presi¬ 
dent to find any State Judge or any lawyer of his own party who 
differed from Strong and Bradley in the view which they later ex¬ 
pressed on the Supreme Bench (Warren, Op . cit ., pp. 239-240) 


TT 1C U yj<X OO UllC CtOOUAXipUAvyjx ^ ^ * 

pointed a Democrat, as merely stating a well-known fact applicable 
not only to Grant but to all the Presidents of the United States, 
to note the peculiar fact, pointed to by Mr. Warren, that all Re¬ 
publican lawyers of any prominence believed the 1/egal Tender 
Acts to be constitutional. We know that there were many lawyers 
who believed the Legal Tender Acts to be unconstitutional. We 
must, therefore, assume that they were all Democrats. Which 
means that the opinions of even the most eminent lawyers of the 
time—lawyers fit to become judges of the United States Supreme 

Court—as to the “constitutionality” or “unconstitutionally o 


unconstitutionally” of 


Legal 


tions. 


W arren 


fact - - namely 


recr, as is aisu u«= ---^ _ , T i A.t, was 

question of the constitutionality of the Lega nnlitical 

not a matter of reading the Constitution, but rather one ° f P“‘ 

belief, as are, in fact, all questions of constitutionality- J* 

— ’*■ belief in the narrow sense of party or 

41 _ _L 


sarilv always of “political” belief m the narrow sense m ~ 

of general outlook upon -ono^cs and government 

—which becomes a question of actual political affili 

political parties really differ on such subjects. It is interesting 

■ The only exceptions to the white from^itosociate Justioe to Chiei 

pointmeat of Field and Taft f-Jf^Tw ^rove the rule. Field waa appointed durmg 
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Knorin in rr i0n '; a *- ,he three judees nho constituted the 
ftivk i? ^ .*'• f' rM! ' oW uere aU Republicans, although 
i,„wl ‘D DD.'DT .“ S Re P“b>icanism. While of the four 


Democrat 

a Democr 



i , ungmai pre-war 

. eld, although appointed by Lincoln, was always 

ft* t - | .' as< :’ though originally a Republican, was at 

Um» time also considered a Democrat. 1 

V\e are thus brought to the decisions themselves Anri 

;l::^T n n r d op " ,ion f ° f the Supreme Court in twHther oasis 
the RoUtn C^Zhe^’ de ° idt ' d shor ‘^ before 

-he legal tender qu ’estio„ ^hen h^t ^nlnZiu ^ d ° f 

ir^s ss ^£?5 

'*». «d -he other on wLch^"ls,»h" Februar y 1Sth - 

preme Court. Mr. Ju* ice Mill* dk^tinf * he Su ‘ 

a contract, made nrtor tn th„ _ _^ ?’ de . cide d that where 


a contract, made prior to the 
pretalu provided that #h« 


Legal 


paid in gold or silver coin thTAl P f ther ?“nder should be 
withstanding the provisions of the Legal Te T SU f h Coin ’ not ~ 

pUced on the theory J his decision 
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ment between parties. But the obvious intent, in enntraeis fur 
payment or delivery of coin or bullion, to provide apin-T riucina¬ 
tions in the medium of payment, warrants the inference that it 
was the understanding of the parties that such contracts should be 
satisfied, whether before or after judgment, only by tender of 
coin, while the absence of any express stipulation , as to description , 
in contracts for payment in money, generally warrants the opposite 
inference of an understanding between parties that such contracts 
may be satisfied , before or after judgment, by the tender of any 

lawful money” 

Mr. Justice Miller refused to accept this theory of there being 
an intention on the part of the contracting parties to choose be¬ 
tween media of payment, and that the courts are to enforce 
such intention. In his opinion, all parties contracting before the 
passage of the Legal Tender Acts naturally expected that they 
would be paid in coin, that being the only lawful money then in 
existence. Therefore, the statement that it should be paid in gold 
or silver coin could not have had any reference to possible subse¬ 
quent acts of Congress making paper money legal tender, but to 
certain other matters which he points out. Congress must t ere- 
fore have had all contracts in mind, and if the Legal Tender Act 
is constitutional it must therefore cover all contracts, whether ex- 

v t ^ • i x A/Tillnr in 

pressly made payable in com or not. 

Bronson v. Rodes .* 

“If I correctly apprehend the scope of the 

intent of payment in gold, is only for the purpose of bringing it 
within the principle there asserted, botj 1 bn'im'i'd acairding to the 

intention of the parties making them. I think I am notrmstakOT 

l^tiesf S thafthe tender must be according to the intent 
° f ^Now^if^he argument used to show the thej«rti^ 

to ^Sn^usf e£te“h.to A^Uorm a controlling element, m the 

judgment of the court, m coo^fM^A*® Attempt to show that 
*T shall not here consume time by jmy attemp 

tfce contract in ^AoSd te ^ed^^al tender 

< K£a^dJrtUit intended that which thc» 

jayment for aU To a s*ume that Congress A d not 


Mr 
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from that which the parties intend pH hn th* , • . 

diction to the express language of the statute to thp^ W * con ^ r . a 7 

discharge of contractor FT? and , r . e ceived those notes in 

gold dollars alone had been iOOf^i ?•*““”/ ? f doUars ■ ^here 
the decisions of the highest courts oFfifteen P - art l? S ’ £ nd to 

bemg aU t h at have passed upon the subject 3 “ the Union - 

make the notes of the U United S tllZf by tho ? e Acts to 

tender for all private debts then rh.e^n wb ' cb the y applied a legal 

parties on that poh.t fS dSfZlb° Z intent of the 

court, and from the opinion on which it is founded!’^ 8 ™ 6114 ° f the 
of the court in th^fir^s^and ' Y ^ “ Wh ‘ ch the majority 

constitutionality of the Legal Tender Tots eSmp * d passin e on ‘he 
we must assume that thp nnni^ cts .’ was ^ asserting that 

dium of payment in mind and hv /”^ P3 j leS a,ways h ad the me- 

the contract is silent as to the mi; 5 ™! d ° WD the ruIe that where 

the parties was that it may be pauOthJiO^ ^ intention °f 

jority of the court, has to sav on to! Cba ? e > s ? eak “K for the ns- 
mu ^ he Bronson and RutZer cases. 8 th y ® ar pre " 

the Government of the Tin if pc? c* '+„ * . 

POWCTS, the first question in all inquiries ^to Tf ° f enumerated 
sessional legislation is whether it m q “ -T 1 - eference to Con- 
to the General Government. a„a „„ “ ^m the powers granted 


A n j n ,, -- granted 

particular subject, the fir!t ZO? C °" sti ‘ ution ia silent on 
whether it is one of the so-called imnZt° a ** deter mmed is 
tention of the upholders of the krid^onlT ‘ he COn - 

denved, from three different eronL nA ^ * to U ma y be 

a e^ency and palate to^e^^ow 6 fTf *° proyi * 
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lating the currency, or of borrowing money? That paper in< ney 
is currency, and therefore included in the governin'utal power to 
institute and regulate the currency, seems obvious. That it is a 
means of borrowing money, and has been use ! lor such purposes 
by other governments is notorious. And that it is a in' i i- > t 
carrying on war is indubitable. That is the very purpose for 
which the Legal Tender Acts were passed during the Civil War; 
and other governments in oilier days have done likewise. 

But here we encounter one of the great metaphysical problems 


of our constitutional law, which, however, like all such problems, 
derives its real meaning from the content which is put into it. Is 
the expression “necessary and proper” a grant of power to Con¬ 
gress or a limitation upon its powers? It would seem from the 
context, the clause appearing in that part of the Constitution 
which grants powers to Congress, that the Framers intended it 
as a grant. But the Supreme Court had decided that it was not a, 
grant. On the other hand, it had, up to this period, not held the 
clause to be a limitation. The meaning of this clause as mter- 


grant. On the other hand, it had, up to this period, not held the 
clause to be a limitation. The meaning of this clause as inter¬ 
preted by Marshall seems to be that it was an explanation ol the 
preceding grants, so that it really neither adds to nor detracts 

MT €3 0 / . . ._+ Vl Ck CnKP 


from the 


was 


g provisions. This interpretation of the clause 
Marshall in McCulloch v. Maryland , and it has 


than any other statement ever 


in a 


Deen uuuocu morn; wiai* - -- . - . i _ 

decision. But the curious thing about this oft-quoted passag 
Marshall’s is, that while most of those who quote it approve o ^ 


and praise it, very few people agree as to its real meaning 
usually quoted on both sides of every constitutional pr< 
volving the powers of Congress. So, in this case, o . . 


passage, 


as 



It is clear that this oracular statement 
itself, may be interpreted in many ways, 
first question naturally arising from this st 
decide, whether the end intended to be aci 
is legitimate or within the scope of the Con 
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.he means which Congress has adopted are appropriate or plainly 

" 'h at rf Whe,her they are not Prohibited, and are 
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» order to aeeomplkh »meZiZ f “iopted by Congress 

Qdnni+A il M •Mtte entirely different end. Third: Whpth^. 


** -«m. odopUddonot ^ Third * « 

Com^Uution. mthin mrnie prohibition of the 

—^e j^ated, however, that with ♦ 

y^ Uv MMahafl has introduced into hk to the k*t 

^ »g iwhtrb^ i-^ Z M *TP ro dm * “<»«• trouble in 

—™>« ■ »» snineetton to the flw* of the Con- 


168 


GOVERNMENT BY JUDICIARY 


stitution. The introduction of such a vague element as the spirit 
of the Constitution is enough to vitiate any definition, no matter 
how otherwise clearly stated. And the case which we are now 
discussing is one of the best illustrations of the viciousness of this 
element as a part of the definition of the powers of Congress under 


the Constitution. 

The argument of the majority of the Supreme Court as pre¬ 
sented by Chief Justice Chase was two-fold. First: An attempt to 


economically 


means of carrying 


war, or of the regulation of currency, or for the borrowing of money. 
Second: That this particular means is actually prohibited by the 

Constitution. . . 

The first proposition obviously rests on a misinterpretation of 

Marshall’s canon of constitutional construction to which the Chief 

Justice appeals, for it assumes that, according to the rule laid down 

by Marshall, it is for the Court to decide whether the means were 

suited to the accomplishment of the end which Congress intended 

to bring about—which is obviously not so. This attempt to decide 

the question on purely economic, as distinguished from constitu- 

+.5rm «.l crrminds. led Mr. Oliver Wendell Holmes, now Mr. Justice 


Holmes 


agreed with the majority of the court for other reasons) to remark, 

‘ 'presented the curious spectacle of 


time 


the Supreme Court reversing the determination of Congress on a 

point of political economy .” 8 . . ,, -i n r 

As to the second point, whatever we may think ^ the ment 

Chief Justice Chase’s argument, it cannot be demed *£ * fA u . 

nate phraf as to the “spirit” of the Constitution; M the 
argument itself is one that Marshall ^ would probably not have 


proved of . 4 


argument 


n review of the cases m „ 

* This remark was made m toe 9° urs ® ° f _„ nera n v attributed to Mr. Holmes. 

Harvard Law Review, March, 1931. What aeemeab Q^ ep e C tacle indeed, as 
curious Bpectacle” in 1870 has •SPfl+.tes Sunreme Court can well attest; , 

«. OaiatitoUtm^WMwJorfly grunted Cougna wdiimted 
" official disclaimer. 
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stituton “°And “the 7 **“7 1 CO " trary to the of the ton- 

™ tlnlr argUment *«*■ itself into two branches • 

toncal inquiry as to t.ho _* ^ 


stituton „ uu we argument divides itself into two branches- 

Object 0 ^“^ “• ‘° ‘ he “ tentions °f thTjwJ^ 

inquiry as to tL^,..*;^™ “. b ? C °" st . ltutlon ' And - second, an 


inquiry as to tC Ine institution. And, secon 

q T , y “ *° , the J us tice or injustice of the laws in question 

Duto g %t ye“ ned th r i argUm !? t may be s —^ed 'thus: 

stituton the issuance of pape^moneyibv '1°” ° f ‘ he C ° n ' 
was a crying evil which thp Pram y y e s t a te governments 

stop. They therefore Dut into +b er ® wer ® conc ededly anxious to 

bibiton upon the States which forbade them th" “• e - PreSS PI '°' 
Of credit. It is true that - d t 1 hem the emission of bills 

stitution on the Federal Government U °^But° hlbi fh n “V*® C ° n " 

debates in the Constitutional Contention sh™ ST r l And the 
pomt m the deliberations of that body the draft* nT & certain 
Congress expressly included the right to lit hm / P ° Wers to 

that express provision was stricken out. Thil savs t°h ot V T bUt 

Power to the states"!^ 71 Z i™ P ™ hibition of such 
88 they are called iL the tons tit," ° f biUs ° f “-edit,” 

of the Constitution. This branch of th M COntrary to the "spirit" 
«s long. Suffix it to b f f of t he argument need not detain 

sumption that whatever the Framers da upon the fallacious as- 

then > “ a matter of polity, fa f orever p^oMbitedl approved of 

as a matter of power prohibited to our government 

rr»i_ _ 


77 18 ^ f oUows: At the time the contract 8 

(the case before the court involved a 17 * queatlon was made 

Passage of the Legal Tender Act) there wl 7l made prior *o the 

contract, the debtor, therefore kleed l. 6 ! en ‘ ered “to the 
“any dollars in gold or silver coin lVTc *° tbe creditor so 

Pap® dollars, which are “worth much l cred ' tor “ offered 

^e^ r ^ V6r do1 - 
foutract wtotoe 7 pair oblStfal 

w tAe dnnat<;+«.*j _ 1418 that there is no 

from impairing 

hlhifinn « —• . 

against 







there 




“ ap “ n * eat <* the obligation 


» . 1 f 






; * i r B 


the pre- 
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it 


amble to the Constitution says that the Constitution was ordained 
for the purpose of establishing justice, and to permit the debtor to 
pay the creditor in paper money would be rank injustice. 

Finally, Chief Justice Chase, like Chief Justice Taney in the 
Dred Scott Case , appeals to the Due Process clause of the Fifth 

Amendment. 

“Another provision,—says Chief Justice Chase—found in the 
5th Amendment, must be considered in this connection. We refer 
to that which ordains that private property shall not be taken for 
public use without compensation. This provision is kindred in 
spirit to that which forbids legislation impairing the obligation of 
contracts; but, unlike that, it is addressed directly and solely to 
the National Government. It does not, in terms, prohibit legis¬ 
lation which appropriates the private property of one class of 
citizens to the use of another class; but if such property cannot 
be taken for the benefit of all, without compensation, it is difficult 
to understand how it can be so taken for the benefit of a part 

without violating the spirit of the prohibition. 

’But there is another provision in the same amendment, which, 
in our judgment, cannot have its full and intended effect unless 
construed as a direct prohibition of the legislation which we have 
been considering. It is that which declares that ‘no person shall 
be deprived of life, liberty or property, without due process of 

Isrw* m • * . 

“We are obliged to conclude that an Act making mere promises 

to pay dollars a legal tender in payment of debts previously con¬ 
tracted, is not a means appropriate, plainly adapted, . rea ^y . 

that such an Act is inconsistent with the spirit of the Constitute , 
and that it is prohibited by the Constitution . 

Having made this emphatic declaration, the Chief Justice evi¬ 
dently recalled the unpleasant fact that he himself had previously, 
as Secretary of the Treasury, recommended the legislation in qu 
tion, certifying to its necessity and appropriateness asiswar meas¬ 
ure, which, of necessity, included a certification ofthejushce 
as well as the constitutionality of the legislation. He theref 

his opinion with the following statement: 

"It is not surprising that amid the tumult of the 

the haflwmce of apprehensions for the safety oi uw 

cT^riJr^ere adopted by mW 

reflection nma 







authority 
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i'tdlfaSn^rfoTiehe'nf^Af’ th<? h “T*? tion founcJ ™dy 

doubts; many who did not doub/ we^riJent >le,d ^ d their 

stron^lv averse f a malrin^ ^ silent, ^ome who were 

themselves constrained . not ^ s a ^'‘K a 1 lender felt 

of the measure. Xot { fewwho^hcn — TV" ° f the advocates 
or acquiesced in that view have sinceth!!*^ , Upon i ts necessity, 
under the influence of the calmer’Hm? re ' urn , of Peace, and 

s.ons, and now concur in those which weTaTe't^annfuneed.'- 

RaIai^ _1* “ 


proceed 


ted 


on the other side of this 

V • m -_ 


iDe.it or contn 


spect 


ts is 


T "\?* LXC€ °> tne ‘aw and its alleged impair- 
in the name of the majlhty VPthTco 'n t) given by him 

‘he Supreme Court drew a dl i , ^ ‘ hat “ those cases 

made prior to the passaae , ‘ ^ contracts 



b*. 


. : 


made the ind> btednen pa\ 


%r * - * * • t 

Chase, expressly declared that in those^ nn ^ Chief Justice 

did not specifically provide /*T medium Tf « M ^ COntr ^ 
must be presumed to have intended that *L P ? y ! n f nt t/le parties 
he payable in any legal medium. It is cleat V" dehtedness should 

ednew fiaper money when the .i that to Pay an tndebt- 

be paid in any medium cannot p^b,T y^ Vea **™*d it to 

-v -couuit i. *******<* 

cy. On the contraru. it „o „tj ° contr “ct in 


paper 


mputve. to compel a debtor who had 


«r yoia, at hi* option to tm,, u _ ^ u ^cner in 

hud Chief Justice Chase changed his n °°C Evi,Jent, y. not only 

the majonty of the Supreme Court h Jl f ? °’ but he 08 weU ** 
of one year, and that yL oL^ 'ro^T^ “ the 

°* ( o the meaning of LitrlTs T’ ° m * kt * chanye 

‘"^ er ,e V*lu“on which were silent on the K* Pri ° r ^ the ^ 

theory it would h* k-^_ SU °* Ifle ^ UII » 

*** » w*nr—ty, but L 8 c o^lly believed that f ?£ 1 f~ utterI -> r absurd 

av53haafe g?gg- r zA*~~*ux* 
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of payment, and therefore as to the justice of the legal tender legis¬ 


lation. 


The Chief Justice’s argument was answered by Mr. justice 
Miller in an opinion which had been praised as able by a writer 
on the other side of the controversy. There is no doubt that it 
was an able answer to the Chief Justice’s argument—but only in 
the sense in which lawyers say that a poor answer is good 
eiiouCi for a poor complaint. For neither of the two opinions in 
Hepburn v. Griswold, nor any of the other opinions written in tin 1 
course of this great judicial controversy, was a lvally able pciioim- 
ance. We must also add that, in our own opinion, the minority 
of the Court in Hepburn v. Griswold failed to make the most im¬ 
portant point that could have been made on their side of the case— 
namely, that constitutional questions cannot and must not be de¬ 
cided on economic grounds, and that what is necessary or proper in 
legislation is purely a legislative matter, and therefore not subject 
to review by the courts. Mr. Justice Miller should have remem¬ 
bered in this connection the words of Mr. Benjamin R. Curtis, who 
presented the argument in the Hepburn Case in support of consti¬ 
tutionality, used by him as Associate Justice of the United States 
Supreme Court, in his memorable dissenting opmion in the Urea 

Scott Case, that: 


Whether a law be needl 

Whatever 


judicial question, 
the grant of pow 


is a legislative or political, not a 
- deems needful, is so, under 



99 


Said he: 


Instead, Mr. Justice Miller, on behalf of the minority, con¬ 
tented himself with the argument that the Legal Tender Actswere 

not only a proper, but a most necessary, “ y t 0 help the gov- 

emment'carrjfcm 'the'war. « no doV however, that 
on this point he made a very able argument. JHjJ 

A have cited at unusual 1 ® ng ^ h 1 J hes ® nU?™ ago* ttei? applica- 

bility to the circumstances under. which a legal 

the power of making the securities & which with- 

tender, as a means of successfully prosecu tQ borr0 w 

money which could in no other manner ^ borrowed,, a^ ^P 
the debt of millions due to its soldiers 1 _. If he had 


a 


means 
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sir~ ™»^ h »»s 

experience, to exercise its reason on ^ capacit T to avail itself of 
to circumstances, by the use of the mn^T 0 " 1 ” 10 ^ 16 its le gislation 
porting the government in the crisis of its fate.” ° f SUp ‘ 

Mr. Justice Miller then takes a flimr o+ fKia v. i * j . 
the Chief Justice on the * ^ f 1 th belated wisdom of 

Acts: ‘ he eCOn ° mic effects o[ Legal Tender 

these^events^h^Trea^r^Notes suitaMefnr h * ca ' m . re ‘rospect of 

mate payment in coin would Vf h Vmte $ Sta I es {or their ulti- 
swered the requirement of th eoccas^nn y . efficient, have an- 

ful tender for debts.” 0n wl ^ bou ^ bem g made a law- 


ment frZ ’a conStionSS of* ° f SUCh an “6“- 

He then turns his att«o„ %'t L^Z***^ * 

Constitution, saying: gument from the spirit of the 

the fetter! of slvera^pro^siinl of the°0>n' the Spirit ’ if not 

passage. But while the Cons^itii^nn^ 00 ^ 01 ? made before its 
rjl 1 " does not forbid Congress 0 ?^ the , States to pass 

rim aut borized to establish a unifnrm 0011 ^^’ Con ^ resa 
ruptcy, the essence of which k f.T t unif( ? r ? a system of bank- 

C three T eir COntraots >• and in pumu^ ofthk n ^ ^ 

troy directly the creditor’s contrac? fnr^l fbe Constitution to de- 

debtor, but contrary to its snirit fn off r .fb® sake of the individual 

Saf ®& °f fbe nation, it is difficult to DeroA? m ° teIy its vaJue f° r the 
So it is said th»f -. 0 P er ceive. e 

not be taken for public use wiShraff 8 '^^ private property shall 
no person shall be deprived of life rif e com P e nsation, and that 
due course of law, are fe’ ty ° r P^-Jy, ^thout 

> argument is too vague for m,, und er consideration. 

lands e ^^t° f u gr 5 st pubUc measure^ hTd^nr* 0 ” *^ y whicil the 
ttx owner of it without due^X$ Ef bo ^ or as deprive 
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“A declaration of war with a maritime power would thus be un¬ 
constitutional, because the value of every ship abroad is lessened 
twenty-five or thirty percent, and those at home almost as much. 
The abolition of the tariff on iron or sugar would in like manner 
destroy the furnaces; and sink the capital employed in the manu¬ 
facture of these articles. Yet no statesman, however warm an 


advocate of high tariff, has claimed that to abolish such duties 
would be unconstitutional as taking private property. 

“If the principle be sound, every successive issue of government 
bonds during the war was void, because by increasing the public 
debt it made those already in private hands less valuable. 

“This whole argument of the injustice of the law-^an injustice 
which, if it ever existed, will be repeated by now holding it wholly 
void; and of its opposition to the spirit of the Constitution, is too 
abstract and intangible for application to courts of justice, and is, 
above all, dangerous as a ground on which to declare the legislation 
of Congress void by the decision of a court. It would authorize this 
court to enforce theoretical views of the genius of the government, 
or vague notions of the spirit of the Constitution and of abstract 
justice, by declaring void laws which did not square with those 
views. It substitutes our ideas of policy for ju¬ 
dicial construction an undefined code oj 
ethics for the Constitution „ and 
justice for the National 


of 


a court 

oc jv. -- Legislature. 

Upon the enactment of these legal tender laws they were re¬ 
ceived with almost universal acquiescence as valid. Payments 
were made in the legal tender notes for debts in existence when the 
law was passed, to the amount of thousands of millions of doua , 
though gold was the only lawful tender when the debts were con¬ 
tracted. A great if not larger amount is now due under contracts 
made since their passage, under the belief that these legal tend 

would be valid payment. . , ,, ^*ii 

“The two houses of Congress, the President who signed it , 

and fifteen state courts, being aU but ° n ? that has . 2* * 

questions, have expressed their belief m the constitu V 

these laws. , _ 

“With all this great weight of authority, thisi strong^““ n ' 

renoe of opinion among those -who have passed * q rouc h 

before we have been called to decide it whose du we 

aa it» oars to pass upon it in the light of the Goethe lipoid, 

toTBeae it did to Congress, or so dear as it was to omw co ^ 

Mach H not my idea of the relative functiont of IP* 

of the governrnent. 


■ 4 _ 
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secoId e c^^ S thT ented ^ ‘ he fiVe ° pinions written in 

me Dasic position taken by each side in the first Th* • 

s 0 ec e o^ P c 0 ase ant Thi nS ’ h °" eV ^ to be noted “ connection with the 

£££■- sruX izzti eo z ct s ? sequent to 

wold did not formally nass on th T He P bmn *>■ Gris- 

case, now the minority, could have dnwn'that'LT 10 ^ “ J that 
quiesced in the decision Thp, , j “ that dlstln ction and ac- 

themselves the imputation of iW° U *f ^ Ieast . have spared 

that theLelTZL ^ “¥*** now insisted 

there was no difference in nrhiTin/ 11 ^^ ^ respects ’ and that 
to the passage of the law and *th * WGen contracts made prior 

Said Mr. Justice Clifford: ° S6 entered mto subsequently. 

“Assume that the views here exnrp=«pri 
ters not whether the contract was madf hof ® COrre ?^ and & mat- 
Cbngress was parsed, as it neiSrfty foUow^LTr^ the Act of 

t-tff^SSJSdSS*' ■** »<-~S2jBrO 

-s*’, -«hta. 

this legislation; although it is nerfectlv 01 } beabe8ed tn justice of 
no injustice in the payment o^ m^ *“ *** there “nld be 

pressly require payment in el But tZT* ** not e *' 

mjustice would result from comDellino- no ’ i° n t , he contrar y. great 
tracts with a view to their payment h/™** * Wh ° had made ®° n - 

the doquenee of the judges did not ^on th^Zr ° f 
SITI the argument from «faS& fa 

„ unusual m Supreme Court opinions. S he: tt3nner 

com be thus token 

mo»V bonds (mTnoufbe^rL €guire8 U > and «*n- 
wU* of government enacta^hnf^h taken to 

edness which tt gi ves to the iarmei^fnr^h' certi ^~ 
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and provender shall be receivable by the farmer s creditors in pay¬ 
ment of his bonds and notes , is it anything more than transferring 
the government loan from the hands of one man to the hands of 
another— perhaps far more able to advance it? Is it anything more 
than putting the securities of the capitalist on the same platform as 

“The heart of the nation must not be crushed out. The people 
must be aided to pay their debts and T J% 

must be encouraged to pursue auocafmns. ?Ln S trv would be 
the^people. It is an undoubted fact that during the ne tv 

the activity of the workshops andfactoriesmmesandmache y, 

shiD-vards, railroads and canals of the loyal btates, ca ^ y,.,, 
issue of the legal tender currency, constituted an inexhaustible 

fountain of strength to the national cause. ... t h e 

„ n „ ^needful" Is it worse for the creditor to lose a little by 
deprecSafion than' everything by the ! 

government? Wbat is it that protects nm rnment and its 

and possession of his wealth. t ^t B ernment {or a brief 

laws? And can he not consent to t exist? All prop- 

period until it pvtn^hos^of liberty and life, are held to the 

tial calamities and national vicissitudes. 

Holding these views on the 

question of the powers of governmen w ^ ^ v g Con- 

that justice which is mentione extent of saying that he 

stitution, Mr. Justice Brad ey Tender 

hplipved it was the intention o ^ . , il d of 

Acte should apply also to contr “‘® ^bv the tefms of the 

these laws even where the mde Mr _ j UBt ice Miller in his 

contract itself payable in *P* cl ’* d f av0 ring the reversal 

ant * fViA CJourt was not ready to go 

of those cases. __ _ _ 

® Judge Diwutsjr n ^fj^i^case^the interests of the 

Stt which h 


ulUt but s railroad lamrer. Hia laagua^* ?!*i 




seen* 
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that far and affirmed the decision in the Bronson and Butler cases 
notwrth s tandm g the fact that the original majority in the Bronson 

aCtUally ^andoncd the ground upon which 
they stood in those cases. 

There was another shift of position that should be noted here 

Gr^ir n CMef e jn T Mme ° f the majority in H ^bum v. 

p it of the Constitution as a constitutional limitation upon the 
° f CoD sr e f in eases of injustice. This proposition is now 
_ e . °, lnC Uc e a P° s *t’°n which is really inconsistent with it 

JTrt Colder v°T/T \ dv r e \ by JUSdce SamUel Chase in ‘he 
case of Colder v. Bull, which we have called the Coke Doctrine in 

an earlier part of this work, and which, as we have there pointed 
out, was repudiated by Justice Chase's associates when m“d 
had never been accepted by the Supreme Court. But now this 
doctrine is trotted out by the minority as if it were the aTented 

Aaieric “ constitutional law. Says Chief Justice Chase 

v Petk K fr ° m He ° Pmi0n ° { Ch ' ef Ju3tice Mars hall in Fletcher 

S pmhibMon hadTorFiS T* foment in which 

constFuction of S? Snliftution oT RffiteVsttls 

(Colder v. BuU 3 Dali ‘ 3SS Wh«5' haSC , had previously declared 
trary to the great &st'principles of'th^e^l'““ con- 

considered a rightful ex P ercis?^f^egisttiv°eTut“orify a j‘. Cann °‘ be 

deeirits^^uptme 0 £ur r tffi C ° n h ende<1 ?* by ChS8e a “ d the 

, , supreme Court in subsequent cases were 

s ance and spirit, is wholly unwarranted. In fact as we bav 
already shown, the two doctrines are really mutuSy 

the discussion^th tlC ° f COnfusion of th °ught which pervaded 

ssion in the cases here under consideration , 

5KLr e and 

“noticedby themaJoritv^ P’“ T“ al ° De ’ “ d ’ therefore > Perhaps 
on. by Mr. jSS * “ d even ‘labors^ 
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“For acts of flagrant injustice—says Mr. Justice Field—-such as 
those mentioned, there is no authority in any legislative body even 
though not restrained by any express constitutional prohibition 
For as there are unchangeable principles of right and mora l y, 
without which society would be impossible and men will be but 
wild beasts preying upon each other, so these are fundamen a 
minciplS of etonal justice, upon the existence of winch all con¬ 
stitutional government is founded, a "d without which governme 

would be an intolerable and hateful ty™.ony. Federal 

Mr. Mice Chase, in Colder v. Butt, 

and State Legislatures cannot do, without exceed g 

thority.” 

And he then proceeds to quote with approval the following pas¬ 
sage from Mr. Justice Chase’s opinion in Colder v. Bui : 

« T t i 8 against all reason and right for a people to intrust a Legis- 
lature w!th suc^ powers, and the spirit of our 

State Governments amount to a P r ° , ason forbid them, 

lation and the genera P™«P les « f J^islatures posses 

... To mamtain that our Federal or o rest b rained . wou ld, in 

^ be 'a ToMJher^y, Xgether inadmissible in our 
free republican governments. 

The only other thing worthy of in eonnection 


former majority o 
Via Snnreme Court 


matter how wrong 


may have oeen. chage bit . 

“A majority of the court, -ycompaans ^ read, re- 

terlv—five to four, in the °P? I V' on 4 i fnrmpr majority of five to 

verses the j udgmen t r ender .® ( | ^ y f r I ^ed after repeated arguments, 
at successive terms, court, has been 

^rch^ the^ots of who concurred in the fanner 

peraUw 

AST? « 


rw, or exme make oonsawpona* 7- 

have or to dedare V BCOB ?^^ a !^ 8 L» 

K: S^skmal. This "S’TLte «f * 
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The opinion in the case of Juilliard v. Greenman, which finally 
settled the entire controversy, was delivered for the almost unani¬ 
mous Supreme Court by Mr. Justice Gray. It will be recalled that 
this case dealt with the question of legal tender laws in times of 
peace. The controversy over the subject was, however, just as hot as, 
if not actually hotter than, it was in the 60’s or early 70’s. But 
the Court was comparatively serene, and the public excitement was 
but slightly reflected in the opinions filed in this case. Mr. Justice 
ray a opinion is comparatively brief, and, in addition to laying 
down a few comprehensive rules of constitutional construction it 
decides that there is no difference in principle with respect to legal 
tender legislation between war times and peace times. As to the 
general principles of constitutional interpretation, Mr. Justice 
ray harks back to the canons of construction laid down by Chief 
Justice Marshall in McCulloch v. Maryland, paraphrasing them in 

legislation^ 111011 permits the broadest possible use of the powers of 


• * 


,—says 


frame 


aeclanng fundamental 

eignty and intended to end^‘for“aae8^d“to £ “d?°f d 
varioue crises of human affairs, is Z to d teteroretTd wiJh ft 

l£t°e?T,° f ? priV f e ““tract. The Constitution of the United 

the outhnes of the powers granted to the National ISisUtur^W 

aU the means by which they may be carried into execution ” ^ fy 

of .!h JU f‘ iCe ? l ray the " examinea the Constitution for the source 

find, ft, ty “ ‘ e natl0nal government to issue paper money and 
finds the same in powers expressly —i ^ « ’ 

and to establish a national currency, 
exist, he declares that— 


Having found this power to 


at 


X lie power of making the notes of the United i , 

tender m payment of private dehfs • i States a legal 

borrow money and to provide a nationflfm? 0 ^ 11 ^ 6 ^ ^ P° wer to 

private contracts. Ifunnnlin.rf^ affeet th e value of 

Constitution, a’ pwticulaJ powe^orTu tWi? retat '° n ° f the 
wrted m Congress it is no constitutional objStion to , to be 

affected ™ P ty ^ ““tracts of individuals 
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Mr. Justice Pield begins his dissenting opinion with the follow¬ 
ing interesting declaration: 

“From the judgment of the court in this case,—says lie—and 
from all the positions advanced in its support. I dissent. 1 he ques¬ 
tion of the power of Congress to impart the quality of legal tender 
to the notes of the United States, and thus make them money and 
a standard of value, is not new here. Unfortunately, it has been 
too frequently before the court, and its latest decision, previous to 
this one, has never been entirely accepted and approved by the 
country. Nor should this excite surprise; for whenever it is de¬ 
clared that this government, ordained to establish justice, has the 
power to alter the condition of contracts between private parties 
and authorize their payment or discharge in something different 
from that which the parties stipulated, thus disturbing the rela¬ 
tions of commerce and the business of the community generally, 
the doctrine will not and ought not to be readily accepted. T ere 
will be many who will adhere to the teachings and abide by the 
faith of their fathers. So the question has come again, and unit 
continue to come until it is settled so os to uphold and not impair 
the contracts of parties, to promote and not defeat justice. 

He then repeats his argument in the earlier case, in the course 
of which he makes the following interesting remarks not contame 

in his previous opinion: 

“As to the terms to borrow money; where, 1 n * S ^tprnreta- 

tion in the Constitution from what they receive !$f“ "iyate 

instruments, as in the charters of municipal bodta' ° r „°* P‘, 1 ™ 
enrnorations or in the contracts of individuals? They are not am 

SgffBr 

>mav exercise will be found declared, not by p am w d 


claim 


litheJudge*. Until some authority ^produced, I 

must believe that the terms nave wm D ower only to 

ments wherever they are use » considerations to be agreed be- 
contract for a loan of money, upon considerations io 

tween the pwties* 

And he concludes his opinion with the following prophecy' 

_ _ . . r iL . Mi/rt I see only evil likely to follow . 

There have been tl ?‘!? NP^Lp| t ^^wOTe not exchangeable ta 
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of paper 

restriction or redemption 

lias affected with 


« 


“If Your Honors lived in that great city in which 1 have rnv 
>ffice: if Your Honors realized, as I realize, how this Hood of 
noney, continued since the war without 

— itself an uncertain and a fluctuating unit—. ’-■■■ 
,hose qualities all calculations based upon it, in arithmetical p r< ’ - 
Dortion to their magnitude; how the facilities for getting wealth, 
the uncertainty attending it, and the fluctuation in prices, to which 
the war has accustomed men, have induced the frightful heights to 
svhich extravagance and speculation have mounted; and, above all, 
the mania to make haste to be rich, which prevails ; V our Honors 
might well pray for some check on the reckless propensities of this 

people^ Y our Honors that a whole community is being demoral¬ 
ized. Men will do what they would have shrunk from years^ago. 

When the wicked prosper, other men make has ^ e to ^ h e _ k 
and now not from the cities only, but from every part, men seek the 

ereat marts to try their fortune in the ventures of the hour, hoping 

to gather where they have not toiled. Gambling in stocks with e 

dangerous combinations it invites and the corruption it encourages, 

t or d^nrfss nrices to create fictitious values by forced scarce- 
ness, or undue depression by combined attacks NaypubhcU our- 
nals and men of influence, and even actions at law, are made pa 

of the machinery to these ends. e „i„f Qrv no re- 

straint more gentle or more useful, than for the community to feel 

xnan your Honors have now to determine me 

involved m this matter,! ou qs T-t Your Honors, 

constitutional limits to the P owe ” n one L in the exercise of its 

barrier toconsolidatedgoyemrnet U absolute Con gress; and 

nation wiU be ® j JicSized system of government estab- 

on faS we shall have passed irretrievably mto a con¬ 
solidated, absolute, centralized ^'l^iatecessor has held, that Ctm- 

grass has no choice of means but ^prohibited, but 

Lon, ‘within the scope of the Constitution, » jr . you 


are t'O,b& thB judge** 
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on 


Those familiar with Mr. Justice Field’s career and his decisions 
questions of constitutional law, cannot help believing that he 

“in' 5 tL U< ' nC T J b f V / l h,S -T tiCUlar appeaI t0 rest the Constitution 

in the minds of the judges” as much as by his own economic 

views m deciding the various constitutional problems upon whTch 
he had to pass as a judge of the United States Supreme Court And 
this was true of aU the judges on his side of the house It was a 

that th ° h P w bhC n ° tPnety at that tirae . and is public history now 

Chief Justice cLl ’ ^ L r gal Tender laWS -constitutional" from 

Court to Judge Field’s last dissent-" — e n3me ° f the Su P reme 
stitution “in the minds of the judges ' lld ™ 6 6 C ° n * 


judges was true of their support outsi^o7 ThV Zu™ 

=t y rwKrStf" (and f r iS ako'of 

Tender laws did not always do 1 ^ 

a matter of leeislatinn Knf v. iavored the law as 

T ,h - c “™ u - 

and that there was therefore a rikti.w P u . C S ® overnrnen t ; 
Congress to legislate Md the l, u between the of 

as a matter of expedience Wh;i„ it* ‘ ^ —'Jesirability of laws 


“nstUutioMUt^fthe llws TOr 16 ln ° Se inS ' Sted upon the an¬ 
as to make the hidges in effLTT T*° US *° ° bHterate ‘«a line, so 

make the entire Constitution ‘'reitiifthe' wllIchwou,( i’ of course. 

This is true of the entire Z!, ^ ° f the 

preme Court from the moment the &st'dedsin aCti °" ° f the Su ‘ 

1870, to the close of the discussion snm D announce d, in 
sion had been made. We have already' aftel "- th - e last deci - 


Mr Uiscussea 1 

Mr. Holmes, now Mr. Justice Holmes of th 

W e,K. r re ^ n ed JUrist 7 w ho agreed with 

" r reasons —considered the 


an 


the Supreme Court or 

The arguments which Mr. Holm^th us*Zh tl"v °i! j Ule weigh 
behalf of the first majority ofthTZ.Z^^ Justlce Chase oi 

ments which tended to make the ConZtutZ^ . 0 “ ~ aU 

constitution “rest m the mind o 



184 


GOVERNMENT BY JUDICIARY 


the judges.” But even more important in this connection was the 
weighty opinion of the very able editor of the American Laa: Re¬ 
view, who, after a very searching and keen analytical discussion 
of the subject, came to a conclusion opposed to that of the first 
majority of the Supreme Court. We need not stop here to con¬ 
sider his entire argument, as we are not primarily interested in the 
question whether or not the Legal Tender Laws were constitu¬ 
tional, but in the graver constitutional problem of the distribution 
of the powers of government in the United States as illustrated by 
that decision. We shall therefore quote only that portion of his 
argument which bears directly on this point. 


a 


The Chief Justice claims—says the learned editor that it is 
for the court to pass upon the question of the necessity and appro¬ 
priateness, as one of the means for carrying out an expressly 
granted power,—for instance, the war power,—of making the gov 
ernmerdnotes a legal tender. He considers this question a mat er 
of law for the court to decide. He proceeds accordingly to g \ 
history of the legal tender legislation, as connected ™th the wa , 

and he’comel to the conclusion that, all benefit thc Government 

mav Dossiblv have derived from the issue of legal tenders, is 

more ^outweighed by .the losses of the d^rangeinent ^ 

business, the fluctuations of currency an ’ , { (, enc y;( or 

injury resulting to the country from the measure whose legality is 

that of the ^turejtwnot ^utEty of a 

7Z of thl,e ends which are by the 

stitution ^ZvirthTr^jorityhS by the minority of the court- 

Mr. Justice Miller appears to» co ^ c f its utility, 

tutionality of the law of the and in his judg- 

USSSLS^S-'cS&Ui - 1 
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as practical men, intrusted with the duty of passing upon prac•* 
tical measures; as historians, endeavoring to discriminate accu¬ 
rately the causes of our failures and of our successes. All this 
sort of thing we deem foreign to the judicial of~ 

J 1 C € * 

It will be noticed that the arguments here made are exactly the 
reverse of those made by Mr. Potter in his peroration in the second 

°i ^ Legal Ten der Cases. Mr. Potter, who wanted the laws de- 
ckred unconstitutional, eloquently described the evils which he 

ought would result if those laws were permitted to stand, and 

^dho d r n h f?h° Ur i t0 Step and St ° P those evils * the learned 

® American Law Review Anneirlora/i oimV. _ __i_ 


ranted on the part of the Supreme Court, and as a conse- 
quence he was forced to the conclusion that the laws were con- 
itutional. Any one who reads the seven opinions written by six 
different members of the Supreme Bench in the first two cases 

™ ve t£'7 6 on that - wWb it may be true,’ 

“1^ 7^77 a ‘ 7' JuS ' iCe MiUer and his associates, were 

no'doubt that h^Slul"^ ,° f (l iUd8eS '' . th « ^ 

unconstitutional. It may therefore h* u Tender Acts were 
tion, on behalf of Mr. Justice MiUer .n^ by W&y ° f extenua ~ 
were merely trying to meet an argument adv^TTh 8 '*7“ they 
nents of the constitutionality of the laws in question Bi f P ?h" 

cnticiam of the editor of the Amrris'nn r • • * But the 

less both correct and pertinent It i* tir ? Review is neverthe- 

of the court to maintain its judicial no Jr ^ ^ minority 

opinions in these cases on ™h7o W er Te v 7 tht T* ° f ** 
of the cases deserved. an lrn P or fance 

The learned writer just referred fn a i aA j- 

nectkm the position of Chief Justice MarahaU-^d7 “ ^ Con ' 
of the great Chief Justioe’e famnn. „l!7 h r 1 T* nd glves » reading 

If— 

"To our mind-Hiav. ^ * by us above. 

Justice Marshall Review — 

wk® be is speaking of legislation which £ emar ^? c *> that, although’ 

^paiauon which is constitutional, he speffi 
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of it as ‘appropriate/ and ‘plainly adapted' to a lawful end. he doe? 
not say that the court may declare legislation unconstitutional 
which in their judgment is not plainly adapted and appropriate to 
such an end. The only cases in which the court may declare a law 
unconstitutional, says he, are, first, where it is prohibited by the 
Constitution, and secondly, where the law was passed under the pre¬ 
text of executing one of the powers of the Government, while it was 
really aimed at the accomplishment of an object not entrusted to 
the Government. It seems to us clear from this, that Chief Justice 
Marshall , when he spoke of laws ‘really calculated/ ‘appropriate/ 
‘plainly adapted/ etc., used these expressions with reference, not, 
as Chief Justice Chase and Mr. Justice Miller seem to suppose, to 
the practical effects of the legislation as conducive to the end pro- 
posed, but with reference to the legality of the end proposed, as 
indicating that the Supreme Court should scrutinize the means, not 
to see whether they, as matter of fact, were likely to be useful to a 
lawful end, for of that utility the legislature was the sole judge ; but 
to see whether the end for which they were really calculated, and 
‘plainly adapted/ was a lawful end,—that is, whether the accom¬ 
plishment of one of the granted powers of Congress was the real or 

only the ostensible object of the measure. . . 

“For it is plain that a law is constitutional or unconstitutional 

at the time of its passage Eight years’ 

what court, at the time the Legal Tender Act was passed, would 
have had the temerity to oppose its opinion on the probable fi 
eial effect of the act, that, by deranging the curraicy, it y 
to do more harm than it could effect of good by temporar ily re ^ 
inff the Government from its pressing embarrassments, ag 

Tat of Sees and to base a decision of the -^ZulTlave 

been monstrous, intolerable; a decision by men not sdecte d / 
their knowledge of finances or of war or of pohtux at all, wdhout 

the assistance of argument by statesmen, P Q n eriment 

General e ^ d r it^ b^ftereu^on ended 

the legal tenders, the argument of the Chief gj-^ ^ 

ild think that the legal tenders had be ^ of ^ 
And if useful, then constitutional . m his 


man 


mefvAt And n userni, ^ taas 

now, With 


iMumute of the act, and 
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bleSnded.W for^TewWunZs" UP ° D * ** W “ ight W 
“But we will go farther. We undertake to say, that it is not 

f? order *° J ender a law constitutional, that it should 

have been of any actual use at all. 

w T ality of constitutionality or unconstitution- 

exists in an Just as the quality of goodness or badness 

the means, having been thought by Congress to be necessarv anrl 
CWituSn unless P rohi bited by some provision of the 

St/shawraj;- 23 Pick -’ 71 ’ ^ wher * ^P^fcUl’ 


it 


it 


svMt S o7thZ ^' at J SOme Iength the argument from the 
ablish justice, and proves its utter untenability But since 

ler in a h s °dil e nHn Ument ^ ^ WeU Stated ^ Mr. Justice Mil! 
further dlSSentlng opmlon we “ced not discuss this point any 

There are two more observations that we would like tn mol™ 
because they tend to throw further licht on d mt ®^ estmg article, 

^ the fact that this learned tltertvidluv ^ ^ 

not made by Chief Justice Chie or anv J n < ? uestlon .’ on a point 
doubt is expressed as follows; 7 18 associates - This 

court, in hol^lg^at neith^e^the som^of^' of ,^ he , minori ty of the 
provisions of the Constitution regard ini* us ^ lce r nor the express 
Congress from issuing and giving the m P^ lvate P ro Perty, prohibit 

wrort must regard the dec^on of cf^« a lawful end, the 

ecm^ 81 ^ f 8 —-there is, in the opinion of ^ 19 • ^ es ti°n of 

jmcon^tutoaT 6 Ct'SC juSntfCm^ ** 

P&WGF & ^SctovInimSt oTSntl^ ^ 0 PP^ents 
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That power granted, the giving a legal tender character to that 
currency is merely a question for the discretion of Congress, unless 
the 'spirit* or the letter of the Constitution prohibit any legislation 
of this kind as affecting private property. We do not regard these 
objections as able to stand. But we do consider it as a fair matter 
for argument certainly, whether, under a reasonably strict inter¬ 
pretation of the Constitution, Congress is not prohibited, by fair 
implication, from issuing a note currency.” 

It certainly seems strange that Chief Justice Chase and his as¬ 
sociates, who went to all kinds of lengths in search of arguments 
against the constitutionality of these laws, should not have even 
mentioned this argument, which to so astute a thinker as the 
writer of this article seemed at least plausible, although he consid¬ 
ered all the other arguments advanced by the Court as valueless. 
But the answer to this curious phenomenon is not hard to discover 
upon a careful examination of the reasoning of Chief Justice Chase 
and his associates: Their real objection to the legislation in ques¬ 
tion was not constitutional at all, but purely economic, and their 
economic objections were only to the legal tender feature which 
Congress impressed upon the currency, and not to paper currency 
as such. This brings us to the other point we desired to note in 
connection with this article. This learned writer closes the dis¬ 
cussion of the subject of paper currency, as such, with the following 


statement: 

“However—eays he—this might have been decided, had the 
whole question hem met fairly by the court when it urn : J**t* e ' 
sented.in Bronson v. Rodes, it is certainly now settled lawthata 
note currency is within the powers of Congress. All the court agree 
in this, as we leam from the opinions in the case before us; and we 
do not mean to doubt the correctness of the decision. 

The particular point we desire to make is contained in the 
clause of this passage italicized by us. The entire legal tender 
problem was not only squarely presented in the case of Bro . 
Bodes, but should have in cil fairness been disposed of m that 
caae —whioh puts a new face on the element of time 
by ia Unlike Congress, the Supreme Court may shix responst 

* .4• J . tJt is. -a- Are T+ «nwAl*Wl Ilf. WiflGfLt A&d CUI CnOOSSS* 


Tb» Attitude of the lay press with reference to the 



n 
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. reversal by the Court of a decision which had been ren- 

de _ r ® d Z n & fifteen i befor f w as regretted on all sides, both by 

!he c y o^rary g ;i e w " lth COnclusIO “ “ “ by those who held 


Mr. Warren 


- --~ kj expressions oi leading 

publications of the time as proving his assertion. 

It « eld Re P ub }i can said: “It is a grievous mistake. . . . 

our^overnmentl'tt^ Judhiiary.”^ 6 m ° St “ flUential d «ent of 

plored® &sf°bec»ifsl. il he pr 5,T nt action , of the Court is to be de- 

Which had been maturely considered afte? full SSnSEt^li 

lQ ^ en P°P u Iar respect for all decisions of the Court including +.hi<a 
one; second, because the value of a judgment does not den^nrl 

not counted, and beefuse of th e reh earh^f f 5 bein «- we ^ ke ^ 

arly, and for obv“ur r eions ®nh k, 0 ®" “ creas ed, is peculi- 

to review, and which in^this wrv b°dy_ whose acts the Court has 
because the Judges who have bedded'to theT 8 V a "- d th ¥’ 

was rendered, and were interested Ba ri whei J that decision 

having a different decision. We do*not mMnf 7 - an - d P erso jally in 
has affected their judgment, but we do sav th°at n ft^ Uate + that thi if 

is, he must not only be honest but * ctDove suspicion; that 

for thinking him otherwise than honest/ * glVG n ° man any reason 

... New York Tribune said - “It was an oacanf u 

thmg that a recent and earnest } es f e L 1 ? tlaU y improper 

this decision has sacrificed.” erence lor the tribunal which 

■ the New York World said* etr PV> j • • 

indignant contempt of thinking men It is provo ^ es the 

of the President pCed upon the BenJb i nstruction ® by creatures 
tions. (Warren, Supreme Court , III, p p . 247^8)" ° Ut hlS lnstruc " 

V* ^ connec ^ on if is interesting to observe +b*»+ +u »r 
York World, which was so violent in ^ ° Dserve * hat the New 

violent in condemning the second de- 
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cision, and which stigmatized the two new judges as “creatures of 
the President placed upon the Bench to carry out his instructions,” 
had only the year previously greeted with glee the appointment of 
these two new judges, when it expected that they would join the 
conservative wing of the court led by Chief Justice Chase and As¬ 
sociate Justice Field. Upon the occasion of the confirmation of the 
nomination of Judge Bradley, the New York World said. 

“By this result, the Court gains an accomplished jurist, and the 
carpet-baggers are disgracefully defeated in their scheme of foisting 
upon the highest judicial tribunal in the land one of their own 
class. . . . The Democratic Senators, have, from the first, hailed 
the nomination of Mr. Bradley as that of one so respectable and 
worthy, though a Republican, that the wonder grew how Grant 
ever came to pick him out. ... He is in all respects worthy of it. 
We confidently look to him and to Judge Strong as active allies 
with the Chief Justice and his conservative brethren ^ keeping the 
great tribunal of the land up to the mark where Marshall and 

Taney left it.” 

Another interesting thing in connection with these press com- 

- — .. n * “judges are weighed, 


ments is the suggestion of The Nation ^ that 
not counted.” Whatever 


remark is meant to convey such a suggestion—that judges ought to 
be weighed instead of counted, it is certainly not true that they are 

weighed and not counted. The fact is that, under our constitution 

system, judges of the Supreme Court are counted in exactly the 
same manner as voters are counted at the polls, or as ® gl ® a °. . 
counted on legislative divisions. And a weig ier 8® ^ 

zen at the polls, or of an abler legislator in a legislative • T 


important 


lems cease to 
economics, m 


The last decision on this subject startea, utera 

on the subject of the Judicial P°wer..^e first Was, ^ 
the famous historian. This ia interesting m many ’ ^ 

thep^t of^ew 

iirriitnn hr fh# fact that the argument maoe ay 




Kef erring 
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* surprise w, 
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CHAPTER XXVI 


THE CLOSE OF A CENTURY 


T HE discussion in the two preceding chapters brings us 

down to the year 1889, when the United States Supreme 
Court celebrated the centenary of its existence, since no 
other cases of importance in our connection occurred between the 
last of the Legal Tender Cases and the celebration of the Cen- 



We 


pared by the clerk of the United States Supreme Court in con¬ 
sultation with the judges, annexed as an appendix to volume 131 

- __ ■ « a v j i * ^ ^ ^ ^ « a I« 


purports 


which 

gress 


already 


coming 


cases 


We have also 


discussed at length the case of Marbury v. Madison 


on the list, and the 
the list but is not. 
that list should be consi 
of the exercise of the J 
the existence of the Sup 
The first case which 

on the list 
1851. and 


We believe this 


reported in volume thirteen of Howard s K 
page 40. This is the only case of its kind supposed to 1 
decided in the interval between Marbury v. Madison and 

Scott Case 


examination of this case will show 


not declare asvy act of Congress uncons titutiondl. In fact, Jj* 8 
«ti£utk>nality of the law involved to the ewe wee not even q 

ii* 

the 
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under. In the course of the argument before the Supreme Court 
it was suggested that one of the provisions of the Act of Congress 
under consideration,—namely, the provison that an appeal may 
be taken from the decison of a judge of the District Court of the 
United States determining such a claim to the Secretary of the 
Treasury—might be The Court, however, not 


i .j• . me U'ourt, .however, not 

on .y 1 n ot pass on this point, but expressly disapproved of the 

no ion that it ought to express an opinion on the subject. Chief 

* » . ' opinion of the Court; and in the 

course Of his opinion, after referring to the doubts raised as to 
the constitutionality of the provision referred to, he said: 

case BUt thi AnH e ^ i0 th haS no ‘ been mac le; nor does it arise in the 

13 How 40?Il-52) ° PJm0n UP °” lt '” (U ' S ' v - F^ira, 

It is therefore clear that this case has no place on the list and 

expressed^that°left e ^ t ' n 3,ie °I ,ini °n which we have heretofore 
no act of’c^nwras wm ° U c ? nslderation Marbury v. Madison, 

P Thenext + U f lted States before the Dred Scott Case. 
Unif.ed v,!, CaS t .*? h® considered is a ease entitled Gordon v 

decided in 1865 and nmori a ■ ur ^ ls ^* This case was 

ports, at pl e S61 “ I°' Ume two Wallace’s Re- 

whieh have no rightful place'on^th' T f° f ^ 3ortuitoU8 cases 

was declared unconstitutional therein 5 ' “ “° “ ct ° f ^“gress 

This was an appeal from the Court of 

the Act of Congress creating thafcourt did^T' “J i ®T S th * t 

was not Strictly a court >1 b ?°Z UBB the Court of Claims 

Congress creating it gave 
«y necessary 
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Case number six on the list is In re Garland, and nuinm 
seven is Hepburn v. Griswold. Both of these cases have already 

been discussed at length. 

Case number eight on this list is United States v. DeWitt, de¬ 
cided in 1870, and reported in volume nine of Wallace’s Reports, at 
page 41. In this case there was a qualified declaration oi uncon¬ 
stitutionality of an act of Congress, which, howe\er, may be 
considered absolute for all practical purposes. The law in ciue.~- 
tion in this case (section 29 of the Internal Rc\enue Act of Alanh 
2, 1867) made it a misdemeanor to mix for sale naphtha and il¬ 
luminating oils or to sell or offer such mixture for sale, or to 
sell or offer for sale oil made of petroleum for illuminating 
purposes, inflammable at a less temperature than 110 degrees 
Fahrenheit . The purpose of the enactment was clearly to protect 
consumers, and possibly carriers, against the dangers of explosion. 
It was argued in support of the law that it was justifiable as inci¬ 
dental to the taxing power of Congress, and also under the power 

— Its provisions were, 


commerce 


limited 


commerce 


or ufieigii w.u.™The Supreme Court, in an opinion deliv¬ 
ered by Chief Justice Chase, held this law to be a police regulation 
pure and simple, and therefore unconstitutional except in so far 
as it “operates within the United States, but without the hm»= . 


any State. n 

nni — 1 1-> noca on thfi list is kllOWll 


It 


e year as the DeWitt case, and is reported 
Wallace’s Reports at page 274. This case 


time 


Jared, in la/u, u^ 7 . ,. 

s passed during the Civil War. The act in question was that 

March 3 1863, “Relating to Habeas Corpus, and 


Proceedings in Certain Cases. 


yy 


designed 


tect United StJes officers and United States courts from inter¬ 
ference by states which might be in sympathy with t e ene 
of the Union. It provided, among other things, t a . 

“If any suit or prosecution, civil or criminal, has been or shall 

be commenced in any state court against «m officer c ^ ^ 
tary ... or for any arrest or imprisonment m ^ — Qr o{ any 

time during the present rebellion, by United States . . ■ 

shall . . . be competent for either party within six mu 
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the rendition of a judgment in any such case ... to remove the 

same to the Circuit Court of the United States ... and the said 

Urcuit Court shat! thereupon proceed to try and determine the 

iaci and law in such action, in the same manner as if the same 

had been there originally commenced, the judgment in such case 
nut withstanding. 

Robert Murray was United States Marshal for the Southern 
istrict of New Aork, and William Buckley was his deoutv. On 

p »^ was directed by an order of the 

I resident of the United States to take Mr. Albert W Patrie 

into custody, and he turned this order over for execution "o 

Buckley. Buckley arrested Mr. Patrie and held him in custody 

~ ‘“v ™ e j eup0n Mr - Patrie sued Murra y a » d Buckley 

imnrisonmpn^ ^ 4888,111 a " d ba,ter y and false 

imprisonment; and the jury gave Mr. Patrie a verdict, upon which 
judgment was duly entered. Within six months after the entty 

cL'imn J .h dS r en . t ’ic IUrra U and Buckiey moved remove thZ 

case into the Imfpd Siatnc r>—.1 ^ _ 


nf ^ ;r Ior ine »outnern District 

above quoted, and the Federal court issued a writ according^’ 

rr res, -: ted ^ ^ c,aimin e that t he i aw zt* 

had been tried in ,h. " m ° Val ° f Causes a > ter they 


based 


This 


the United States Constitution provides thaTC ‘° 

jury shall be otherwi~ __ that no fact tried by a 


shall be otherwise re-examined 

States than according to the common law!” 

the method of re-examination provided in i 
18«3. wss not one known to the comln 
Seventh Amendment applied equally to cases 
the state courts as well as those tried in th* t. 


-W ill tcu 

It was argued that 

A 


court* 


States Supreme Court 


The 


“« of the Supreme Court'.^wn 0 pWon 'shnwT ‘ read ' 

i. ““ extremely weak, to sav th» i__ ™ . 


•SSSU TS •^ s-s- 


What 


Iliere can 


a _ __ auae can oe no ai 

name up for final adjudication during 
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shortly thereafter, the decision would have been the other way. 

The next case on the list is Collector v. Day (also reported 
sub nom. Buffington v. Day), decided in 1871, and reported in 
volume eleven of ^Vallace , s Reports, at page 113. In this case no 
Act of Congress was declared unconstitutional. But an income 
tax law, general in its terms, was held not to cover the case of 
state judicial officers, for the reason, as stated by the Court, that 


“Congress cannot, under the Constitution of the United States, 
impose a tax upon the salary of a judicial officer of a State. 

While this case does not declare any act of Congress unconsti¬ 
tutional, it is nevertheless interesting from the point of view of 
our constitutional law, because it established a vicious principle 
of taxation which has been a source of mischief and annoyance 
ever since. Mr. Justice Bradley dissented from the decision of 
the Court, writing an opinion in which he said: 


“I cannot but regard it as founded on a fallacy, and that it will 
lead to mischievous consequences.” 1 

The next case on the list is that of United States v. Klein, de¬ 
cided in 1872 and reported in volume thirteen of Wallace’s Re¬ 
ports at page 128. This was a Reconstruction case. It has no 
general significance, but is extremely interesting as throwing 
light upon the relation of the Supreme Court to the struggle be¬ 
tween Congress and President Johnson. Incidenta y, i a s ° 
throws an interesting light upon the difference in the atbtaj of 

the Supreme Court towards the Problem of unconst. utionah y 

between the time when this case was decided and the tune "hen 
our list was made up. This difference consisted in a reluctance to 

declare law* unconstitutional, or at leaBt to do so fran y, 
fimA when the case was decided, and an almost glorying 
£Tttoe“hen the list was drawn uj^-at least, in documents not 

1Dt ThTlaw r involved in this case was a provision of the Appropn- 
preflidential pardoxis to former rebels, with ver~ 



la oof of faction, ^oar 



mm. 
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Claim 


19; 


t . 1 ~ - v vi property laKen 

tiie ^ ^ UI1 der the provisions of the Act of March 12, 
. ’ known as the Abandoned and Captured Property Act, which 

permitted such suits to be brought by loyal Southerners. The 
provision was clearly directed against President Johnson, and pro- 
vi ed, m substance, that a Presidential pardon does not make the 

dowd FC /V a °- v ^ I ^ ltlzen ” within the provisions of the Aban- 
. he Com. ? P rT Cd P t r0 P* rt V A 't, so as to entitle him to sue in 

° almS f0r hls P r °P er ‘y- Th e Supreme Court an- 
r?,7 provision as unconstitutional, but attempted to hide 

tion W b i PU ‘ lln l "1 the Claim that the provision in ques- 

, '’‘advertently inserted in said Act.” But by 1889 

of th' U 'f U "' lad chan 8ed considerably, and so the real meaning 

and the^elhT T‘ k 'T avowed . by ,he c,erk of the Court 

Congress had* hi* P laced on 'he list of cases in which acts of 

congress had been declared unconstitutional. 

and Oh ne ‘p ^ °/V, he list is that of United States v. Baltimore 
volume I7nf ueciaed in 1873, and reported in 

wo. declared unconstitutional in thti l L Th» 7 Con « ress 

was whether income receiv^ by the cT„ n? UeSt T “’ VoIved 
uaued by the Baltimore and Ohio Railroad rl?" b ° nds 
by the city was subject to taxaHon^derlh™^ 

same way as the case of rw/^7! r, interesting only in the 
larged the vicious principle announced ^ e ® ause lt greatly en- 

was to the effect that! ’ OUr SUbject - “ 


^ pnyat?txfoJtirL ■ ?^T enue La ws, t 

«> tne states or to municipal corporation. 

..oumber thirteen on the list ia United 
W*»*we have already diacuseed at length S V ' Ree,e 

««8^d“^i“ wVI «■ decided in 

& 1 " N »Y«nber, 
bankruptcy in the District fW * a 616(1 a Petition in 

F«-e ^ ° f NeW 

® QMhr false r^-tmnm T¥» . J 1 ** 1 °btained goods 

a P«ms»n of the U. a Revisedl^ut^ 
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which provided that “every person respecting whom proceedings 

** - * J * 1 * 

* _ _ _ - i-— a (jOlTllYlC n CO cl at 4* Vi 11 t\ati n \ ft ^\aa t n nPLi Lion or 


commence 


Lilav VJ1 Q i UCUlbUl, vtuuj »nuii*** -- 

merit, “under the false color and pretence of carrying on business, 
and dealing in the ordinary course of trade, obtains on credit from 


any 


imprisonment 


11 DHCU uy uupi ^ r - - w 

years. The indictment charged, among other things, that Fox 
had within three months previous to the filing of his petition in 
bankruptcy purchased and obtained on credit goods from several 
merchants in the city of New York upon the pretense and repre¬ 
sentation of carrying on business and dealing in the ordinary 

- i* i - (* „ iL 1*^ «. • Wfh nVAO O Vl Q TX 7 QQ Tint. 


trade 


COU1DC Ui ul emu o/o « ' v 

carrying on business in the ordinary course of trade as such 
manufacturer, and that these pretenses and representations were 
made to defraud the persons from whom the goods were pur¬ 
chased. Mr. Fox then raised the constitutional point that obtain¬ 
ing goods under false pretenses is not, ordinarily, a crime cognizable 

® ® _ - * . l 1 1_ J_ _krtrklrnmfpiPG ATP C0§TH2* 


in ine r euerai ——- - # 

able in the Federal courts, the particular provision of the Revised 

Statutes was unconstitutional, because it made the cognizance o 

the Federal courts of his crime dependent upon the subs q 

1 1 — a — Xt was a rather ingenious 


filing oi me peuuuu ±u ««.*«**^ „_T f 

argument, in the form ot » syuogian, s / . hich 


admitted 


committed 


It is, 


crime 


course 


crime, ’and was therefore a crime when Mr 


goods. But tne c. uue . - - ------- - d the cogn i z ance 

goods under fa se pretenses was a state enme, a g ^ 


crime Mr 


crime 


in me rcucuu _ 

happened afterwards, namely, his subsequently ^"8 * ^ an( l 

* "R.P. vised Statutes in 

declared the provision < 





istion unconstimuontti. . . . « . •. nractically 

The practical result of “V Ae Fe deral courts 

'.m***? 0 pH T , ™^ < f2^Smsi Because of this de- 
lot obtaining goods under » («“ had in the State 

prosecutions mast now be naa 
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This is of course inconvenient, in view of the fact that bankrupt¬ 
cies belong to the Federal courts, and in practice has considerably 
lessened the protection to honest creditors against fraudulent 
bankrupts. But we are assured by Mr. Justice Field, who wrote 
the opinion of the Court, that that is exactly what the Framers of 

of court’s ha t ,nfended when the y provided two systems 

ot courts, federal and state. 

,5 e next caS4? .°” the Ilst “ a series of cases known under the 
I?' ?-q Ve T”® ° f Trad f~ Mark Cases. These cases were decided 

Th . H a are rePOrted in 100 rnifed States Reports, at page 82 

j f ade ' mark Protection provided by the Acts 

of Congress passed m 1 S 70 and ic?ft ,_• . y , . cs 

ine decision was placed on 

a mm 


passed 
the ground l 

law and 1 I *Z r l P ro Perty rights under common 

Constitution to legislate on the^ubje“^hV rnited S^a C 
stitution specifically gives Congress power to legislate whh 
to patents and eop\nrights. As trade-marks an* inf f i re ®P ec t 

also. This seems to have been the ooiei r /u ade " narks 
lawyers, members of Congress who hlT. , ° f the very able 

legislation, and it was generally so considered hv P r 8 . 18 

But the Supreme Court, in an extremely labored^ * . pro ^ ession - 

mu^ity, and ifit 8 nature n i “r™ *° the buaine “ eom- 

n unified by the court on atlonaI “ ““Pe, should have been 
uuiw oy me court on a distinction which is - f 

ing point, our only interest in this decision kin s f vanish- 

Justice Miller to the effect that one may “count ** Mr ' 

"rtmce, in uMch this court has declared an act2f r ^ 

for want of constitutional power ” ° e * ° ^ on ^ re88 void 

Y" Thompson, the next case on th«» ii«* , . 

1881 , and is reported in ino tt a ^ e wafl decided 


1881 , and is reported in hw xr o ° n tDe ^ w 

Congress ms involved in Ms case W 168 


No Act 


*"y as well a. curious .aneeh. «, 

will by Judicial 

“Wore be oon«dered at length later on 


presents, however, some 
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The next two cases on the list are United States v. Harris and 

the Civil Rights Coses, already discussed by us. 

Boyd v. United States, the next case on the list, was decided 

in 1886, and is reported in 116 U. S. Reports, page 616. This was 
a proceeding in rein, instituted by the United States Government 
in the Federal court for the Southern District of New York for the 
forfeiture of certain imported plate glass, on the ground that it 
had been fraudulently entered. On June 22, 1874, Congress passed 
an act entitled “An Act to Amend the Customs Revenue Laws/’ 
the fifth section of which read as follows. 


“Tn all suits and proceedings other than criminal arising under 
any of the “venue iLs of the" United States, the attorneyrepre- 
Renting the Government, whenever in his belief any business book, 
invoice or paper belonging to or under thc^control of the defend- 

United States, may make a written motion, ' 

ing such book, invoice, or paper and scttingforththe aUegatio 

suit or proceeding is pending may, at its discretion, issue a not 
to the defendant or claimant to produce such book, invoice or 
paper, in court, at a day and hour to be specified » said notice 

duce such book, invoice or paper in obedience to such Hta ,&* 

allegations stated in the said motion shall be ^ e "X^fc£d 
unless his failure or refusal to produce the same shall be expia 

to the satisfaction of the court/ 

The United States attorney, in an effort to P r °ve the fraudu¬ 
lent entry, made a motion that the “claimant of the merctato 
proceeded against be directed to produce certain 

Z fSfcnt entry of the merchandise. The trial court thereupon 
ordered the claimant to produce the invoice in ^ ueBt f. n ’ t 

STiury rendered a verdict in favor of the government The 

claim a n t thereupon appealed to the rCU ' rt :*!! t i ona i and the 
fjjfakff tfiii the law quoted above was unconstitut > 

order thereunder granted improperly*“-for t * United 

viobttve of the Fourth and Fifth Amendmen ts to the Um^ 




on* The Circuit Court of Appeals 

and affirmed the judgment entered in A®*™* 




’ \.*r! / ■ 
. -r ri 


■■■•■ tr» r«ir» Mairnftnt fltFDGftled to the 
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Su rff!, CoUrt - urging the same points, and the Supreme Court 
upheld the contention. 

The Fourth Amendment to the Constitution, in so far as it is 
material, declares: ’ Iar as 11 18 


“The right of the people 
papers and effects, against 
shall not be violated.” 

Amendment 


to be secure in their persons, houses, 
unreasonable searches and seizures. 


person “sha 11 hTT u \ P . rovldes ’ amon S other things, that no 
against himself” C ° mpelIed m any criminal case to be a witness 

pelline himoon^ntion of the claimant that the order com- 
fnto evidence ont^ li, ^°°*f and papers - and their admission 

unreasonable ZZ! ^LZ^ht “ 

with present-day practice under T o Wh ° are famiIi *r 

laws these claims seem absurd a *+ G - ^ ohl ^ ltlon Enforcement 

any court should have taken them Lriou^Vu^h^ 16 ^ 
were listened to seriously by the^ourtT The^’ 1 S ° Cl - aimS 

cations from its operation-Xko' Waf ~ 

claimant who claimed to have entered til to , require the 


d t l aer the revenue ^ws to require the 
urt was a ,. fi t»i„^’C:.Tt ila I? seen ' thl aposi- 


his books to substantiat 

tion of the trial court wls Ztain^' ? Tr. W Seen > this P«si- 
Appeals. But the UnitJItat^Crcme gJ*™* °° Urt of 

that the law in question off a ^ ma J° nt y of the Court held 

Kfth Amendments; while a Si^ ^ F ° Urth “«• 

«ffend against the Pourtf^^enfbeT' ^ ^ “ did ^ 
The opinion of the majority writ tZ u \°” Iy a « ain8t the Fifth. 
®*tremel y labored and far-fetched and^Mr’^ Ju8 . tice Bra dley, is 

fOT ^ - difficulty ifLow^.^f > 
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in so far as the claim under the Fourth Amendment is concerned. 

But his own opinion is just as weak on the score o e 1 

. ., -i • • „ _r in Vns onimon in 


Amendment 


so far as the Fourth Amendment is concerned. 

Two things should be noted in connection with this • 

the first place, the majority declared the law unc ° ns ‘‘ t t " t “"“ 

. ^ ,t a _i_+ firmer ir\ seizures* altnoiign, 


under the iourtn Amendment, ■ -. 

as was pointed out in the opinion of the Chief Justice and Justice 

Miller, the Constitution does not prohibit all searches an seizures, 

but only unreasonable searches and seizures. In the second P a > 
the ^ in question does not direct that the -derm question be 

made, but merely authorizes the court, in its disc > 
ways means judicial discretion, to make such an order. T ds P 

JSeresting in view of the fact that one of the theories on which 

it is sought to support the Judicial Power is a , 

preferred to be governed in the last resort by courts ra er ^ 
by the Legislature, on the supposition that courts are more 

H ZS! i. connection th.t J » ^ » 

... iacued by ™ V 

decline to issue it, and that this exercise 

— ~ * •*, ^***4 1 JT A t—1 0 


Pr °Ttif cXn^ TFOson ^ m 

LT^rihS 0 ^ to the class of cases unde^con- 

derat”nin that case. Notwithstandmg ^ded 

the decision, this was a genuine case, and was properly 

“ statute under consideration provided £* 

Police Court of the District of 9 olu “~^ ' on i y ^e tried without 
which had jurisdiction over nunor o however, the 

a jury in the first instance. It g „ n j ere d to the Supreme 

Court of the District and V™^*^court btfZ « Wf. «> d 
new trial must be had m the. Sup ~ ■ m 4/ n0 previous 


mmz 
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fTIn “? ha ' L The was that this law of- 

This h con7 V1 f- eS hat aU ermiinal oases must be tried before a jury 
Th* content.^ was overruled in the lower court, on the ground 

thefirstLiw T “"tly provided for, since, under thelaw 

fendant expressed his dissatisfaction with it bylpneXa to the 
Supreme Court of the District. Y ppealng to the 

This decision is extremely interesting in view of the -fWf + u Q . 

Court of the United States has sZe estettehJ h 

These later oaL have, LwevS^ot "IZt °{ U States ' 

X° n ’ the question of fundkmental ri^tst'noTinvolV- 6 ' 

effect, therefore, of this d ec Son 1°^ The P ra ^ical 

all trials in the Police Courts must be^ar? h*f ^ Washington 
how trivial the offense with which +h j f 6 ? re a Jury no ma tter 

with those declaring that jurTtnat . C ° mp ( anso , n of this decision 

protected by the Constitution is rather ^1 a . fun <iamental right 

estmg minor detail is that the opinion in thil natln!? ' An inter ' 
by Mr. Justice Harlan, who was « *!? u ,, thlS f 88 ? was written 


e was uniformly overruled by his brethren on fh M ^ JUry trial > but 
n a11 of the cases in which he contender! fn * the S . uprenie Bench 

mental right under our constitutional system. “ a f un ^- 

balance, showing wWtWu^cUl'potCTh 006 " 811664 “ nd Strike a 

tut o„, ^ disclosed by theoffictd ^Z the Consti- 

which we must add, however, the' oTe d sZl T exand ““8-to 

f^-vilhas it brought about-what ZnL^ ° OUntry? ^t 
ened ? I„ short-what difference did it mZf ? or thr eat- 

The account opens with a heavv deS? v ° the “““try? 
attraipt to perpetuate slavery— e >Scot<—an 

Of the most necessTor^wem^l r n attempt destroy one 

mu racessary to the winning of the Ci-idrw a power which 

the winning of the World War M „wu —T’ and without which 
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fT -- 

there can be no question of the fact- 

, ^ T * j i 1_1 xl^ ^ 
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This is followed by another serious debit item: Civil Rights 
«uid the other cases involving the rights of Negroes under the ai 

Amendments. . c 

There can be no difference of opinion now on the subject ot 

Dred Scott and Hepburn v. Griswold. The country has fought 
one of the bloodiest civil wars in history to undo the one, and the 
United States Supreme Court has itself decisively disposed of t e 
other. There may still be some difference of opinion on the sub¬ 
ject of Negro rights. But only because there are still people who 
believe that the Negroes should not have been given the rights 

• ■- ■ * 1 i ^ J /vty /\rl A fY117P tVipm But 

w* — 

•there is no longer even any 

bject—that 

War Amendments as intended by the statesmen who tramed tnem 
Id the people who adopted them. And this is a debit item of 
the most serious kind—unless we are willing to sacrifice our dem 
cratio form of government on the altar of sectional policy or i g- 

inary^propertyrights. we shall not examine the list fw any 

further debit items— since that side of the balance-shee is V 

heavy enough for any institution to W 

assume— contrary to what has b-n cleariy d-do«d ma 

s ig—that every other case on the list was aeciaea c j, 

was at least not harmful to the country. Wh hene * t or 

®r e ven of ly real importance to the country in a large political 

OT XT* TZt outside of tbe q uestions of ^ 

R^hts the J^^^^X^ceoturu under 


the 


0718 Ll LU o W t ** 

Here are its achievements: 
We cannot have a federal 
We cannot prosecute fra 


courts 


Cheating importers who try to ae^aua ^ 

our revenue laws cannot be made to produce tne 

in eourt in forfeiture proceedin^. happen to be haled 

®ia tobahitants of Waahmgton, D. C., w 1W ^ their right 

into a poUoe court for some trivial offens , 
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-- 

of a jury trial in the first instance instead of the second instance 
in a court better fitted for Jury trial than a police court* 

fiUCIl. Ill pharflpfor of Iaa^ *r_ j , . . 


---—-a iu! jury trial than a police court. 2 

“ charact « r at least, if not in actual length, is the list 
evements,—the net result of the <rre«t American 


,7 v U 

the ‘'unique contribution 

ment—during the first cent 
tution. 


--*-V O-ZVO Li me 

o merica to ths sciGnc© of govern- 

*1 r Af rtivw *_* 1 . 


that it . was P ut ‘here by the Framers 


necessarily arises r Was 


» :i • necessarily a 

while, even if there were no debit side at all? 

9 rtr~ j . , 


- ca> u an 1 

ht"hurx”? a 4'' h thf : wS4t’J u i)“s iir p , a’i C r ,iic “^ 1 c °&* ? 

22& We also know that S wiSw K“. ^ad of ignoring '"*2 

, . f “ nda “® nt al nghts protected by the Fnnr+^ lt JU , ly tnaI is not one 
one attempted above on k - io v c mu ch worse for the JudiVinl it , 

that a trn? Without going into dSLitu. ■ Coa gT esa were actually 

the Judicial p n JI? U I d to include such heavy drhif su ® cleQ t to point out 
by the Wheeling tfae ec °nomic progress of ^ * he attem P.t of 

1 ClVl1 War shown in the Prize Cases * th the successful 
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T HE first great case during the second century of the exis¬ 
tence of the United States under the Constitution, and 
one of the greatest ever decided by the United States 
Supreme Court, was the Income Tax Case. Probably no declsion 
of the Supreme Court previous to that, with the excep ion 
Dred Scott Case and the Legal Tender Cases, had arous ^° ' 
interest, or been followed by so much controversy, ei 
public press or among the people at large ^nd as was the ca 

was finally and irrevocably overruled. The final result was the 
fore, ag^iin entirely negative, as far as its effect upon he We> of tlm 
count™ was concerned. But, as in the earlier cases, the process 
of achieving this negative result was an extreme y P a “’ oart o f 
The case arose out of the Income Tax aw w 1 ■ the 


Wilson 


Wilson-Gorman Tariff Act was P»u Democratic Plat- 

j" ^of 1892 ed upTn which'Mr. Cleveland had been elected in the 
Presidential ’elation of that year. That platform^provided^ 

a “tariff for revenue only,” and for an eonsequ ent upon the 

the diminirfied revenues^of ^ a ^ern ^ ^ McKinley tariff 

mo *t oftheincometaxpayereresided^ income tax,V^ n ‘ 

lady during and immediately following «P° a ^ ^t should 
difficult to understand why an rnoorne ^ ever it was con- 
have aroused such animosity. At the time, now 
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clt^urSt A*™?T ? ty ’■ and denounced “ socialistic and 
denounced it did n f 7? by thlS tune become usual, those who 

attempt to invalidate it But the mannpr ■ ^ u ^ m an 

about it was so unusual at that time as"n itllTto'r 7 WeD ‘ 

fhatth” o°nly°way inwh' hTh ^ ^ 

be challenged ^ t^“ tv" 17'^ ^ ^ 

and then sue to recover it nr raf y * Pay the tax . un( ^ er Protest 
eminent to take some action to enTor c ° e 7 n d . Wait , for tbe S ov ‘ 

Courts h J L P 7. age ..° f ‘ h : S , ! nCOme however, the Federal 


• , , . V "‘v cAicuuea rne use of the writ ;„• 

which had theretofore been considered an extr^rHin ' “7 
to be resorted to only in extraordinary tr aordinary remedy, 

the Income Tax Law therefore dedded 7m t™* 0p f 0nent3 rf 

Of suit to test its constitutional,;,; “ “ ‘ ake use of th *s form 


f . -•*"> mciei ore, a 

of suit to test its constitutionality. 

It so happened that there +ho« „ r j , 

1867, expressly prohibiting the issuann f f ederal statute, passed in 

the collection of a tax. Nothing daunted° h ™ 7 lnjUnction gainst 

^,‘^ e ““ me .to decided to circumvent b"* 

scheme of having a stockholder of a W« 1 by the cIever 

action to restrain the corporation from voW^T^ 10 - 0 bring 811 
This complicated the situation by the P a 3™g the tax. 

or not a federal law expressly prohibit v th” Pr ° b,em whether 
junction against the collection of » t ngthe nuance of an in- 

by nominally having the mjunc ion SuL ^ tbu ! Evented 

^rit to p - ^ g ^ e t st: 

a r ederai 

* f arn ^r8 Loan and Trust On j\,^ ne Was entitled 
Continental Trust Co . The two «. ^ * 811(1 the other Hyde v 


referred to under the first 

. <*>•. 15? VA m 


decwion is commonly 

*’ armer, “ 


•^’totue^e 60 ^ 6 W “to S 

^ tot argument took plaTl I? "f 1111 * 1148 “d ‘wo decki!^ 

Ptace on March 7th, 8th, Hth, l 2 T 7 d 
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13th, 1895; and the decision was rendered on April 8th, 1895. 
The re-argument took place on May 6th, /th, and 8th, 1895; and 
the decision was handed down on May 20th, 1895. It will thus be 
seen that whatever the objections to the extension of the judicial 

involved in the issuance of an injunction against the col¬ 
lection of taxes by the government, and the objections are very seri¬ 
ous, this mode of procedure has at least the merit of bringing the 
issue to a quick decision—thus contrasting favorably with the 
unsettled business conditions created by the agitation over the 
Legal Tender laws, which lasted, with more or less vigor, fully 
twenty-one years before the question was finally disposed of by 

the Supreme Court. 

The case was thus unusual not only in the magnitude ol the 
interests involved, from a fiscal as well as from a constitutional 

. . , ,i IJ. wag 


1U UVi VW uw *** » ~ —? — ■ j 1 

point of view, but also in the form which the action took, 
also unusual in the array of counsel which argued the case in the 
Supreme Court, surpassing even the great array of counsel which 
argued the Legal Tender Cases, No less than seventeen o t e 
most distinguished lawyers of the country wrote briefs or par¬ 
ticipated in the arguments of this case. On the one side was 

^ . i it 11 _ _i. 1 i vnKt ri* 1 ft nnror W n H 


James V-/* ViU tUi ^ - O t — ■ 

argued for the constitutionality of the law, as did also Attorney- 

General Richard Olney, afterwards United States Secretary of 

State. On the other side were such men as Joseph H. Choate, wno 

might perhaps be considered as disputing the leadership of th 


Mr. Carter, William 


Edmunds 


The formal attack upon the law was upon the pound that it 
did not comply with the provisions of the United States Co 

. ii n 1 . f irvr»mPT1 Ti Hjllli 


and 

an 


class 


“uniformity.” The tcclI attack was or 

assault upon property, and therefore ----- - attack 

In order that the reader may understand the point of 

and the points of the decision as made by the Supreme^^ 

necessary to ate the provisions of the United Ste es ^ 

with relation to the taxing power of the United Sta 

principal provision of the law here under consideration. 

The constitutional provisions respecting Federal taxatio 

four in number, as follows: 
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1. “Representatives and direct taxes shall be apportioned 
among the several States which may be included within this Union, 
according to their respective numbers, which shall be determined 
by adding to the whole number of free persons, including those 
bound to service for a term of years, and excluding Indians not 
taxed, three-fifths of all other persons.” (Art. 1, Sec. 2, clause 3) 

2. “The Congress shall have power to lay and collect taxes, 
duties, imposts and excises, to pay the debts and provide for the 
common defense and general welfare of the United States; but all 
duties, imposts, and excises shall be uniform throughout the United 

States.” (Art. 1, Sec. 8, clause 1) 

3. “No capitation, or other direct tax shall be laid, unless in 
proportion to the census or enumeration hereinbefore directed to 
be taken.” (Art. 1, Sec. 9, clause 4) 

4. “No tax or duty shall be laid on articles exported from any 
state.” (Art. 1, Sec. 9, clause 5) 


The law in question provided that from and after January 1st, 
1895, and until January 1st, 1900: 

“There shall be assessed, levied, collected, and paid annually 
upon the gains, profits and income received in the preceding cal¬ 
endar year by every citizen of the United States, whether residing 
at home or abroad, and every person residing therein, whether 
said gains, profits or income be derived from any kind of property, 
rents, interest, dividends, or salaries, or from any profession, trade, 
employment or vocation carried on in the United States or else¬ 
where, or from any other source whatever, a tax of two per centum 
on the amount so derived over and above four thousand dollars, 
and a like tax shall be levied, collected, and paid annually upon 
the gains, profits, and income from all property owned and of 
every business, trade, or profession carried on in the United States 
by persons residing without the United States. . . . 

“Nothing herein contained shall apply to states, counties, or 
municipalities; nor to corporations, companies, or associations or- 
ganized and condiicied solely for charitable, religious, or educa~ 
tion8i purposes, including fraternal beneficiary societies, orders 
or associations operating upon the lodge system and providing 
for the P a yment of life, sick, accident, and other benefits to the 
members of such societies, orders, or associations and dependents 
of such members; nor to the stocks, shares, funds, or securities 

™ any fiducmry ° r for charitable, religious, or educa- 

l^ i? 0868 / n ? r to buddin e and loan associations or compaC 
. w hich make loans^ only to their shareholders; nor to such 
sayings banks, savings institutions or societies as shall, first, have 

«eept deposits; secondly, shall not receive deposits to 2n ^2™! 

g&t*C amount, m fl,nv rvnr> wi»r nf mnr/i ~_— xt_ i * «* 
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from the same depositor; thirdly, shall not allow an accumulation 
or total of deposits by any one depositor, exceeding ten thousand 
dollars; fourthly, shall actually divide and distribute to its de¬ 
positors, ratably to deposits, all the earnings over the necessary 
and proper expenses of such bank, institution, or society, except 
such as shall be applied to surplus; fifthly, shall not possess, in any 
form, a surplus fund exceeding ten per centum of its aggregate 
deposits; nor to such savings banks, savings institutions, or socie¬ 
ties composed of members who do not participate in the profits 
thereof and which pay interest or dividends only to their deposi¬ 
tors; nor to that part of the business of any sayings bank, insti¬ 
tution, or other similar association having a capital stock, that is 
conducted on the mutual plan solely for the benefit of its de¬ 
positors on such plan, and which shall keep its accounts of its 
business conducted on such mutual plan separate and apart from 

its other accounts. . 

“Nor to any insurance company or association which conducts 

all its business solely upon the mutual plan, and only for the 
benefit of its policy holders or members, and having no capital 
stock and no stock or shareholders, and holding all its property in 
trust and in reserve for its policy holders or members; nor to that 
part of the business of any insurance company having a capital 
stock and stock and shareholders, which is conducted on the mu¬ 
tual plan, separate from its stock plan of insurance, and solely 
for the benefit of the policy holders and members insured on said 
mutual plan, and holding all the property belonging to and derived 

from said mutual part of ^ m , # , * i 

benefit of its policy holders and members insured on said mutual 

plan.” 

The legal propositions contended for by the opponents of the 
law, as the basis of their claim that it violated the rules of “appor¬ 
tionment” and “uniformity,” were as follows: . 

First, that with respect to the income from rents, interest, and 
other gains from personal property, it was a direct tax within t e 
meaning of the Constitution, and should therefore have been ap¬ 
portioned among the states according to population. That is to 
say, such taxes could only be imposed by Congress levying a gross 
sum upon the entire country, and then apportioning that sum 
nmrwig the states in proportion to their population, each quota o 
be raised separately in each state from its population. 

Second, that in so far as the other taxes are concerned, they 
were not “ uni form” because of the exemption of all income up ■ 
$4,000 per annum, and of the exemption of charitable, reugiou , 
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educational, and fraternal beneficiary societies, savings banks and 
mutual insurance companies, etc. 

The questions thus raised were not new either in the history 

of Congressional legislation or of the decisions of our courts. As 

was to be expected, the questions had arisen early in the history 

of the country and had received early consideration, from both 

Congress and the courts. The first point had been decided exactly 

ninety-nine years before the decision of Pollock v. Farmers Loan 

and Trust Co .—the question having been first raised at the time 

of the passage of the Carriage Tax Act, in 1794, which led to the 

decision in the famous case of Hylton v. U.S. (3 Dali. 171) de¬ 
cided in 1796. 


JNor was the question of an income tax new either in the his¬ 
tory of the country, or to the courts. The first income tax was 
passed in 1861, and was followed by several others, the last in¬ 
come tax before the one here in question remaining in force until 
1873. These laws had been tested in the courts, and sustained 
by the Supreme Court. Thus for a period of about twelve years 
the country had an income tax substantially like the one of 1894 
with the approval of the United States Supreme Court. 

At the time the question was first raised—that is to sav at 
the tune of the adoption of the Carriage Tax of 1794—there was 

— er ?“ e >. 1 ®t ren “ ° f op ; nion as to what was meant by a 

tentions were Mr. Madison and Mr. Hamilton. Mr. Madi^r, 

25 dLltlVuMnanvor any f in ™ a tax which was 

' . . "f on an y Property, while Mr. Hamilton was of the 

t w eXPreS “ 0n “ direct taxes >” 08 us ed m the United 
W M aP £ ,° nly t0 P ° U taxes taxes laid 

-b- iToX. S; str r 

is '“T ■"■“»*» «f o.i ux „ 

Congress, opposed" it on of ^he^H then a member 

tfument in the United States Supreme oLTMTaX** 

peared as counsel to argue the case in ™ Imlton a P“ 

Congress which adopted the hw + * PP or the tax. The 

adopted the law contamed many of the men 
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who had sat in the Constitutional Convention and who had been 

» . i . t • n 


framing 


CXjKj V Vv Aix vxxv ** v ****—* 0 -— x # 

Of the six judges who composed the Bench when the consti¬ 
tutionality of this tax came before the United States Supreme 
Court in the Hylton Case , three had been leading members of 
the Constitutional Convention—Chief Justice Ellsworth and As¬ 
sociate Justices Wilson and Paterson. The Court was unanimous 
in its decision, and each of these judges, except Chief Justice Ells¬ 
worth, wrote an opinion in support of it, as did also Judges Chase 
and Iredell. Chief Justice Ellsworth, it is true, did not partici¬ 
pate in the decision, as he had not been a member of the court 
when the case was argued, but it is well known that he did not 
disapprove of the decision. The Supreme Court thus unani¬ 
mously decided in favor of Hamilton’s construction of the mean¬ 
ing of the phrase “direct taxes,” as used in the Constitution 
and that decision had been consistently adhered to during the 
entire period of nearly 100 years which elapsed between the 
Hylton Case and the Income Tax Cases. It may be added t a 
Madison accepted the decision of Congress in passing the Carriage 
Tax Act, and himself subsequently approved a snnilar law while 
he was President. And also that, besides the income tax laws 
passed during the Civil War and for some years thereafter, Con¬ 
gress had, prior to 1894, passed many laws evidently based upon 
an acceptance of the Hamiltonian doctrine as to the meaning 


of “direct taxes.” Thus a uniform practice of aU the three de 
partments of our government for exactly one hun re yea™’ 

* - _ . m A _J_ ir 7CkA n mrl cnnlTIC^ Wltill T/X16 
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as a “century of error.” The supporters of the law, on the other 
hand, maintained that to disregard such a uniform practice over 
so long a period would be revolutionary, even if it were assumed 


that the original decisions of Congress and the Supreme Court 
were erroneous. But they emphatically denied that assumption 
and appealed to the debates in the Constitutional Convention, 
and in the Congress of 1794, which passed the Carriage Tax Act, 
as well as to the opinions of the judges of the United States Su¬ 
preme Court in the Hylton Case, in support of their contention 
that there was no error in the original decision. In this connec¬ 
tion, the opinion of Mr. Justice Paterson in the Hylton Case , 
giving the reasons for the adoption of the “direct taxes” clause, 
is extremely interesting, as Mr. Justice Paterson had been a 
leading member of the Constitutional Convention, and knew 
whereof he spoke. Mr. Justice Paterson said in the Hylton Case: 


I never entertained a doubt, that the principal, I will not 
say, the only, objects, that the framers of the Constitution con¬ 
templated as falling within the rule of apportionment, were a 
capitation tax and a tax on land. Local considerations, and the 
particular circumstances, and relative situation of the states, nat¬ 
urally lead to this view of the subject. The provision was made 
m favor of the Southern States. They possessed a large number 
of slaves; they had extensive tracts of territory, thinly settled 
and not very productive. A majority of the states had but few 
slaves, and several of them a limited territory, well settled, and 
in a high state of cultivation. The Southern states, if no pro- 
vision had been introduced in the Constitution, would have been 
wholly at the mercy of the other states. Congress in such case 
might tax slaves, at discretion or arbitrarily, and land in every 

* i ^tli 6 same rate or measure; so much a head 

in fcl i e ^ first instance > an d so much an acre in the second To 
guard them against imposition in these particulars, was the reason 

±^ r0d . U ? mg the J e !? use ln the Constitution, which directs that 

*** j® 8 al l‘ direct taxes shall be apportioned among the 
states, according to their respective numbers.” 

That case also established another point which is of the otpa* 
est importance here: that Congress has plenary powers with re¬ 


called 


taxation, with 

9 -^ ^^pviuu—it uaimui xay any 

a exports. Otherwise its power is unlimited; and the so- 

<<onr ' nnf ’ A> ' ancl “uniformity” are not limit a- 


tw»w upon the taring power as such, but merely regulations as 
the manner in which it should be exercised. It follows there- 
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from that any tax that cannot be apportioned, or which cannot be 
apportioned without leading to great injustice or absurd results, 
cannot, for that very reason, be a “direct tax within the meaning 

of the Constitution. 

The meaning of the “uniformity” rule had also received au¬ 
thoritative construction from the United States Supreme Court. 
That construction was to the effect that it was intended to guard 
against discrimination with respect to different localities within 
the United States. In other words, it has a purely geographic 
connotation. And an examination of the text of the Constitution, 
as well as a consideration of the reasons which led up to the in¬ 
sertion of the provision, will clearly demonstrate that this con¬ 
struction was correct. 

It will be recalled that the provision is not that duties, etc., 
shall be uniform, but that they shall be "uniform throughout the 
United States." The Supreme Court has repeatedly held that 
meaning must be given to every word in the Constitution it at 
all possible. In order that the words “throughout the United 
States” should have any significance it must, of course, be as¬ 
sumed that the clause as it stands has a different meaning an 
it would have had if these words were not contained therein, an 
the clause had ended with the word “uniform.” But unless the 
words “throughout the United States” give the clause a geo¬ 
graphic connotation, these words would be not only meaning e 
l superfluous, but very mischievous as creating ambiguity 

And a consideration of the entire clause will s ow a 

words “throughout the United States” have a peculiar significance 


and 


and 


reads 

surplusage. - - 
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It is these words, after the word "uniform,” 

formitv riiio ~ 'rvf T 188 ’ 0 " , of the word “taxes” from the un’i- 
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Second: That rents from land, and interest and other profits 
and gains from persona] property, should be considered as land 
and personal property, within the meaning of the “direct taxes 1 ’ 
clause as thus extended. 

Third: That the “rule of uniformity” should be deprived of 
its geographic connotation, and be given a broad meaning, so as 
to provide for the uniformity of the operation of the taxes upon 
different classes of tax-payers, instead of uniformity “through¬ 
out the United States.” 

After the meaning of the Constitutional provisions in question 
should thus have been changed, the Court was asked to step into 
the breach to prevent the fancied “assaults upon property,” by 
declaring that the exemptions contained in the Income Tax Law 
of 1894 were unreasonable in their nature, and therefore prohib¬ 
ited by the “uniformity” rule. For it was not sufficient for the 
purposes of the assault upon the Income Tax Law as a whole that 
the rules of constitutional construction be changed as indicated, 
for that would invalidate only those portions o" the law which 
referred to incomes from rents, interest, and other gains from 
personal property. There were still certain kinds of income tax 
that would survive the assault. Those could be at acke 
on the theory that the exemptions contained in the law offended 
the rule of “uniformity.” It must be remembered that the in¬ 
come tax of 1894 was not a graduated tax but a simple one— 
placing a 2 % tax upon all incomes that were at all taxable under 
its provisions. It could not, therefore, be said that it discrii 
nated between poor and rich except in so far as the very poor were 

exempt. 

It had to be conceded, however, even by the opponents of the 
law, that some exemptions are proper, and hat the *‘iinitormit\ 
rule does not require that all income, no matter how small, must 
be taxed. Nor could it well be claimed that all persons or cor¬ 
porations must necessarily be taxed, in order to come within the 
“uniformity” rule, for it was common practice under all gov¬ 
ernments that paupers, and also churches, hospitals, and similar 
institutions, be exempt from taxation. The only way, therefore, 
that this law could be attacked by way of the “uniformity rule 
—even if it should be adjudged to mean uniformity as to objects 
or subjects of taxation—would be by decreeing that the question 
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of classification with respect to taxation was a judicial !, instead of 

o Ickmoln f _ 7 


a legislative, question. 


Tax 


t erefore began their argument at the point at which Mr. 
son .N. Potter closed his in the Legal Tender Coscs-namely with 
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Mr. Choate then reverted to the basic question, sayimr: 


We claim that this court is competent and that it i* it v duty 
to judge as to whether there is a reasonable (xercise <</ the power 
of exemption or whether it is arbitrary and capricious . M 

Counsel for the objectors argued elaborately and laboriously 
that income from rents of real property as %vell as from gains and 


profits of personalty are “direct taxe 


5? 


But the main emphasis. 


the real core of the argument, was this question of “uniformity” 
and “uniformity” was treated as equivalent to reasonableness 
of the exemptions. The appeal was frankly that the Court sub¬ 
stitute its discretion for that of the Legislature. 

Indeed, the question of “direct taxes” seemed to be so well 
settled by previous adjudications of the Supreme Court, that 
little was either hoped or feared on that score. Both sides, there¬ 
fore, concentrated on the question of how far Congress might go 
in the exercise of its discretion with respect to exemptions with¬ 
out being subject to judicial interposition. 

So Attorney-General Richard Olney said, after discussing the 
“direct taxes” part of the question: 


“This brings me to the only remaining point—to the consti¬ 
tutional objection which, notwithstanding all that has been so 
earnestly and forcibly said on the direct tax part of this contro¬ 
versy, is, I am satisfied, the plaintiffs* main reliance. The point 
is that the income tax imposed by the statute under consideration 
it not ‘uniform/ ” 

And Mr. Carter, after similarly paying his respects first to 
“direct taxes,” said: 

“But the complainants, evidently conscious that any attack 
on the validity of the tax as being a direct tax and not appor¬ 
tioned, must be dismissed as an attempt to revive a controversy 
long since settled, put their main contention upon the only other 
point upon which the Constitution permits the general validity of 
the tax to be questioned, and assert that the tax, if not a direct one, 
is invalid because it is not uniform throughout the United States. 

could tiiis law be attacked on the ground of non- 
i view of the obvious meaning of the da n se in the 
-and tiie authoritative declaration of the United 
&e Court itself that this dause refers to a geograpb 1 ® 
Tha answer is that it could not—in any really coo- 
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stitutional sense. One needs only to read Mr. Choate’s closing 
argument to see how utterly useless this attempt was as a legal 
argument. It may be safely said that no great lawyer has ever 
made a shallower or more hollow argument in any great case than 
that made by Mr. Choate on this point in the Income Tax Cases 
As an argument it may be dismissed as utterly worthless. And 
one probably knew it better than Mr. Choate himself. A read¬ 
ing of his argument convinces one that his main reliance was not 

suardian of the Constitution, whose duty it las to mterpre cor 

tarn provisions of the Constitution with respect to taxation but 

to the judges of the United States Supreme Court as the nrn. 
tectors of property, who feel themselves called imnn t * 
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he reminded the Court of its great duty to civilization in another 
“moving passage.” 

“One of the fundamental objects of all civilized government— 
we are informed by this legal luminary who sneered at 'sociology’ 
—was the preservation of the rights of private property. I have 
thought that it was the very keystone of the arch upon which all 
civilized government rests, and that this once abandoned, every¬ 
thing was at stake and in danger. I was brought up at the feet of 
Gamaliel. That is what Mr. Webster said in 1820, at Plymouth, 
and I supposed that all educated, civilized men believed in that. 
According to the doctrines that have been propounded here this 
morning, even that great fundamental principle has been scattered 
to the winds.” 

And in order to ease the conscience of the Court in thus seizing 
clearly unconstitutional 'powers, he attempted to make out a case 
of “confiscation,” saying: 

“It is not any part of our mission here to question the power 
of Congress to raise money by taxation. We believe that Congress 
has plenary power in the last exigencies of the government to 
reach every man, every dollar, every inch of ground, to secure the 
common defense and the general welfare; that it was the purpose 
of the Convention that created the Constitution to give Congress 
that power, and that it is one of the absolute essentials of a great 
sovereignty which was to cover a continent and to last for untold 
ages. There is no doubt about that. We a,re perfectly aware, too, 
of the difficulties that lie in our way, that it is necessary for us to 
show, in the first place, either that the power to pass this Act 
was not conferred upon Congress, or that in passing it Congress 
has exceeded the power entrusted to it by the Constitution. One 
thing is certain, absolutely certain, that although the power was 
given Congress to tax, no power was given it to confiscate, and 
that, the learned Attorney General and his associates all admit. 
If this is a confiscation under the forms of law, there is no power 
given to Congress in the Constitution that could by any possibility 
enable it to validly enact such a law.” 

But the Supreme Court had said over and over and over again 
that the taxing power is unlimited, and that the state has the right 
to take every dollar from every citizen. And the Supreme Court 
had also said repeatedly that the legislature in exercising the taxing 
power may exercise discretion to make any classifications that 1 1 
thinks are required hy public policy. There was, therefore, ob¬ 
viously only one way of meeting the difficulty, and that was by 
saving that the Court was a sort of seuper-legislatwre in whom resides 
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the ultimate discretion as to all classifications with respect to taxa¬ 
tion. And Mr. Choate proceeded to take that last step. In the 
technical phraseology of the law-court this doctrine is called the 

principle that the reasonableness of any classification is a judicial 
question. Mr. Choate therefore said; 

the one partin * of , the ways, if your honors please. On 

fundamental Drinrinle* !?■ constl ^utional guaranties, these 
im inTu o principles which this people believed were wraDDed 

i - (institution from the beginning and on the other there 

and *ZrVniXZLt th \ 4nny ° f triumphant 

and con fiscal e their prowr^ men who are rich 
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other side has made our argument ' M ? f u Cnd on the 

exemption might just as weh have been tannm® 1 j saidthia 
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And he wound up his argument with the following peroration : 

ev « r will eit to^Sr'a^Tdecide Tranf th° f thiS C ° Urt ever Ba( or 

rrk ^ 6 80 ^ ar ' r eaehing as this_not even* t c ,° nse< l uen ef s of which 

has sat upon every question of recon^,* d ys ?* the clviI war, and 
state destiny that has come ud in thi^ pn!!".'’,^ naU °’, lal destiny, of 

Of *the tr ^f my ,earne <l friend 8 said it ctorin ^ 6 .^"^tution. If 

^fty "my Of sixty Son ! { jt be trueXt a 

aftS** 5 * ~*SSl2g £** 

n ' Etfts g 


222 


GOVERNMENT BY JUDICIARY 


iu executing that power, no matter what the threatened conse¬ 
quences of popular or populistic wrath may be. With the deepest 
earnestness and confidence we submit that all patriotic Americans 
must pray that our views shall prevail. We could not magnify the 
scope of your decision, whatever it may be. No mortal could rise 
above The height of this great argument.’ ” 


And the event proved that Mr. Choate’s appeal did not fall on 
deaf ears. 


The immediate result was somewhat disappointing. In its 
first decision the Supreme Court decided only one point, namely, 
that Congress had no right to tax income from rents except as “di¬ 
rect taxes,” that is, under the rule of apportionment—which, as a 
practical proposition, meant that it could not tax that income at 
all. The Court also decided that income from municipal bonds 
was not taxable. But that point is of no importance on the main 
question of an income tax, and was decided on a different prin¬ 
ciple. On all of the other questions the court was evenly divided. 
At the time of the first argument Mr. Justice Jackson was absent 
because of illness. The Court therefore consisted of eight mem¬ 
bers, and it divided evenly four to four on all of the questions, ex¬ 
cept that with respect to the income tax on rents from real estate. 
As the decision below was in favor of the income tax, this meant 
that the decision below must be affirmed, and the income tax de¬ 
clared valid in all of its features except as to income from rents 
of real property. The opponents thereupon moved for a re-argu¬ 
ment before the full bench. It turned out that Mr. Justice Jack¬ 


son was in favor of the constitutionality of the law. But in the 


meantime, Mr. Justice Shiras, who had voted to sustain the law 
when the first decision was made, had changed his mind, and 
now voted against the law— with the result that in its second de¬ 
cision the Supreme Court declared the entire law unconstitutional . 

This remarkable result, thus arrived at, naturally created a 
sensation, and brought down upon the Court serious criticism from 
all quarters. We need not concern ourselves here with the criticism 
of the laity, and shall consider only the criticism expressed by the 
minority of the Court itself, and some of those expressed by emi¬ 


nent lawyers in the leading 
Before discussing the cr 


shall state the legal points as given by Chief Justice Fuller 
two opinions which he wrote on behalf of the majority and 

' * t IT® 1 ‘ 
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concurring opinion handed down by Mr. Justice Field when the 
first decision was made. 

In the first place, the Court decided that a Federal Court can 
enjoin the payment of a tax levied by the Federal Government 
which it considered unconstitutional, notwithstanding the express 
provision of the law of 1867 prohibiting the issuance of an injunc¬ 
tion against the collection of a tax and providing a different rem- 

* ? f 6 a , ggr ^ Ved T tax " payer * This P° in t was vigorously dis- 

££££“? by t Mr ' Justice later Chief Justice, in his very 

elaborate dissenting opinion handed down on the first decision 

In the second place, the Court decided that a tax on the rents or 

( rom reaJ estate is a tax upon the real estate, and therefore 

wh?cL\™”Z^ the -i dir % t taXeS ” ClaUSe ° f the Constitution 

of “ap P TtionmenC’ S , ° n ***** « by tbe method 

welI T as e i^TontttcZe frl t “ “ P6rW m - 

tionment” method. d der the a PPor- 

The Court decided, finally, that the entire * » 

■* «■ ■» 2Td5r£sr*- 

fonnity” rule. The Court touTii^teTthe ^"i ° f the “ Uni - 

While the Court succumbTto Mr Choa^ ?"" aSS ° Ciatea ' 
to declare the entire income tax law u^onrtituS 1 “ P “ g tt 

him. But the legal reason < 0 ..;^ b y^ ”7° w asaigned by 

had been repeatedly decided by tte clTs rt f rejeCted - » 

not be declared unconstitutional in its ™r T*t “ *“ law ^ould 

to include some items which are un<v>» . y because it happens 
. The minority, which diffe^d ToTZ - 

T^* 8 ’ ^ mered “ thie last °“ ^ 

ff the majority were richt in ^ on j pointing out that 

Hiere was still no reason for ° f the Constitution 

* admittedly contained oertarS^!;"^ “valid, since 

»m classes of taxes which were nof 


even 



224 


GOVERNMENT BY JUDICIARY 


direct, and were therefore unobjectionable from the Court’s own 
point of view. 

As already stated, there were three opinions written on behalf 
of the majority—two by Chief Justice Fuller, and one by Associate 
Justice Field. And there were six opinions written on behalf of the 
minority: two on the first decision, by Justices White and Harlan; 
and four on the second decision, each of the dissenting judges writ¬ 
ing a separate opinion. On the first decision Mr. Justice White 
wrote an elaborate and very able opinion; while Mr. Justice 
Harlan concurred in Mr. Justice White’s opinion and added a brief 
note thereto. On the second decision, Mr. Justice Harlan 
wrote the leading dissenting opinion, in which he presented his 
opinions in a very able manner and expressed them in very forceful 
language; while the other three judges wrote somewhat shorter 
but no less forceful opinions. This is true particularly of Air. 
Justice White’s opinion. Viewed simply as a criticism of the 
logic of the majority it is perhaps the most forceful dissenting 
opinion ever written by a Supreme Court Justice up to that time. 
The most interesting thing, however, about all of the opinions, is 
the tact that they show that the moving considerations were not of 
a legal-constitutional nature. This is particularly ;rue of the ma¬ 
jority. 

The two opinions written by Chief Justice Fuller on behalf < t 
the Court are a confused mass of unrelated and partly contradic¬ 
tory arguments. The main argument runs along two lines: One, 
which may be termed that of theoretical political economy, is, that 
there is an economic distinction between irect t axes anu indirect 
taxes—direct taxes being those the burden of which is borne by 
the one who pays; while indirect taxes are those ultimately borne 
by someone else. From this premise he draws the conclusion that 
“indirect taxes” cannot be taxes which are laid directly either upon 
property or income , but only “duties” in the strictest sense of the 
word, such as import duties, which are added to the price and 
ultimately paid by the consumer. Chief Justice Fuller’s legal ar¬ 
gument starts with the proposition that land taxes have always 
been recognized as direct taxes in law. From this major premise 
he proceeds to show, partly by legal analogy and partly by eco¬ 
nomic reasoning as to the ultimate effect of a tax as an economic 
burden, first, that personal property is not any different from real 
estate, and therefore that a tax upon personal property should e 
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considered a direct tax the same as a tax upon land; and, second, 
that the income from property should also be considered a direct 
tax. These two lines of reasoning are commingled, and in addition 
there is a third line of argument drawn from the supposed inten¬ 
tions of the Framers. 


“economic” 


mode of reasoning a tax on land 


Examination of the first two lines of reasoning will show clearly 

that instead of supporting each other, they proceed from entirely 

different points of view, and, in fact, contradict each other. In 

addition, it can be easily shown that both lines of reasoning are 

iaHacious, as the conclusions do not follow logically from, the 
premises. 

If we accept the 

is not necessarily a direct tax. In fact, in modern communities, 
at least, most taxes on land are distinctly indirect in their opera¬ 
tion the burden is not borne by the one who pays but by the 
ultimate consumer. The taxes are simply added to the rent which 
is paid by the user of the property, whether it be an office, an 
apartment, or a leased factory. But the Chief Justice's entire 
second line of reasoning proceeds upon the assumption that all 
real estate taxes are direct taxes. It is therefore obvious that one 
cannot possibly accept both modes of reasoning and present a 
ogieal argument. The two lines of argument simply won't mix. 

r, rat er, they will mix so as to form a brew; but there is no 
chemical affinity between them 
stance. 


reasoning 


T - , they will not form a new sub- 

li, therefore, we are at all to use his second mode of 




mode, we 


must of necessity reject his first fine of argument. 

ouite «^W d tw S n he second mode of reasoning by itself, it is 
tuusnpmni^ ^ arguments from the ultimate effect of the 

here not with eoonoml ^ be rejected, because we are dealing 

can be no question of the fact that in law there is a wtll- 

, W , hlch 150 traced back for centuries in 

property*after itT m^ ween J> ro Perty as such and income 
PrOP T* * h “ been realized—which is the only kind 

To say, therefore that Wlth an in_ 

Property is the same as a in* ™ ° n ’ a tax on 

- 88 economic burdens is simply 

violence to the English laneuaire 
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The best proof of this assertion is that in a! of the three 
opinions, comprising some thirty thousand words, written by Chief 
Justice Fuller and Justice Field, they have cited not a single case 
from the domain of taxation—the only domain in which the prob¬ 
lem of direct or indirect taxes could arise—supporting their conten¬ 
tion. It is true that the Chief Justice devotes a considerable part 
of his space attempting to prove from legal writers and adjudi¬ 
cated cases that income from property is sometimes and in certain 
connections considered equivalent to the property; but an exami¬ 
nation of all of these cases shows that they have not the slightest 
relevancy to the subject under consideration. And the fact that 
not a single case dealing with taxation is cited proves conclusively 
that, as regards taxation, property and its income cannot be identi¬ 
fied, as a legal proposition, when it comes to determining whether 

the tax is direct or indirect. 

Nor is the learned Chief Justice more fortunate in his excur¬ 
sions into history, in order to determine lie intendons of the 


Framers. 


summarizes 


gation in the form of five propositions, the first of which is that 
the distinction between direct and indirect taxation was well un¬ 
derstood by the framers of the Constitution. But even a cursory 
examination of the sources will prove this conclusion to be quite 

s. The Chief Justice himself quotes, as a 
nr»e on this ooint. Madison’s notes of the 














what 


tion. No one answered 


ft 















else. Of course, 





answer tne question m 

one has ever answered the question anywhere^JJjj 
many attempts have been made to answer the question 
writers on political economy, but none of these answers nave 
been generally accepted. The important thing, however, m 
connection, is the fact that no one even attempted to answer it m 
the Constitutional Convention; and the literature of the subjec 
conclusively proves that there was no general agreement on the 
subject, either in or outside the Convention. If any other evi¬ 
dence were necessary, this point is sufficiently proven by t e ac 
that Madison and Hamilton, both of whom are supposed to av 
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played a very prominent part in the framing of the Constitution, 
and who closely co-operated in the effort to have it adopted, dis¬ 
agreed on this point the very first time the question arose as a 
practical problem of Congressional legislation. 

As we have already seen, this disagreement was settled by Con¬ 
gress, the President, and the Supreme Court all uniting in a defi¬ 
nition of “direct taxes." which limited it to poll taxes and taxes 
upon real proptrhj as such, and excluded personal property; and 
that the settlement thus readied when the problem was first pre¬ 
sented to the Government under the Constitution had been ad¬ 
hered to for one hundred years prior to the decision of the case 
here under consideration. 

Mr. Justice Field's concurring opinion does not present any 
better legal arguments in support of the position of the majority 
than the arguments presented in the Chief Justice’s two opinions, 
but it is vastly more interesting than either of the Chief Justice’s 
opinions. Fur. whatever we may think of Justice Field as a lawyer 
or statesman, he was undoubtedly an interesting personality; and. 
his opinions reflect his personality. Mr. Justice Field begins his 
opinion with a brief historical disquisition: 

. The subject of taxation—says he—in the new government 
which was to be established created great interest in the conven- 
^ nch framed the Constitution and was the cause of much 
difference of opinion among its members and earnest contention 
between the states. . . . Great difficulty in accomplishing this ob- 
ject was found to exist. The states bordering on the ocean were 
unwiUmg to give up their right to lay duties upon imports which 

tl ^' r <*"* “ urce of revenue. The other states, on the other 
*i UnmlUng t ,° m ? ke agreement for the levying of 

£25 

_ V " ‘“peo that the effort to form a new 

But happily a compromise was effected 

the >f<Ue t accOTdin ° to th ^ r re^tl 

newgorermnent theoontrolof duties, imnn^ jo reimq^^j, ^ t j, e 
regulation of commerce, J T?**’ P" d the 

AonUbe voifonnOinmghotU 
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If the Chief Justice was not very successful in his historical in¬ 
quiries, Justice Field was decidedly unfortunate. His reading of 
our history is quite startling. It must have been news—and 
startling news—to the students of our history, that the provision 
with respect to the apportionment of direct taxes, and that re¬ 
quiring uniformity with respect to duties, imposts, and excises, 
were adopted as part of one compromise in which the one pro¬ 
vision was balanced against, or traded for, the other. As a matter 
o: fact, the two provisions were adopted independently of each 
other, had nothing whatever to do with any compromise between 
the large and the small states, and were certainly not traded one 
for the other. As to the provision wuth respect to the apportion¬ 
ment of direct taxes, Mr. Justice Paterson, who was h-msali a.a 
important leader in the Constitutional Convention, has given a 
totally different version from that given by Mr. Justice Field. 
According to Judge Paterson’s version, the question had nothing 
to do with the general proposition of direct or indirect taxes, but 
with the specific problem of Slavery in the South and the large 
vacant tracts of land contained in the Southern States, and the 
fear that that land would be taxed not according to its income but 
at so much per acre or some other measurement. Mr. Justice Pat¬ 
erson’s version of this compromise is undoubtedly the true one, 
as anyone can easily ascertain by reading the records of the Con¬ 
vention. , 

Such a reading will also prove that this compromise had notn- 


ing to do with the provision t 3^ . . 

and excises. And it will further prove that the latter provision, 

far from being a concession or inducement to those who were giving 
o iinrW the firfct comDromise, that is to the Northern 



commercial states and contained most of the ports of the union 
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states ~ n ? u which . were then thinly populated inland 
. . senting to have their lands taxed according to popula- 

“ d °* “rement, which they would otherwise have a 

other concession, but a c.aTZL Tlill C °ZZ ^ 

-anotner concession 


f 

apportionment 

--- ^athern states, in ■ 

other concession, but a concession to them Another c™ 
by the Northern states as the price of Un.on th i it, 0 " 

having refused to join in the formation of ’ 6 ® 0llt lern slates 

40 them in the Constitute 

tory by the statement that “the Constitute 3 \ 
completed, divided the taxes which mieht hi accor ^ in ^ when 

the authority of Congress into tK ^ L have been ] evied under 
which were indirect.” This statement direCt and those 

«»>*». The "T ”* W ” *>» »«- 

existence of “indirect taxes ” Anri iht r ’ ‘ course - ““Plies the 

knew and had in mind that (Ww fra ' ners of the Constitution 
stitution nowhere tJefsui f But the «»- 

provisions; except, of course that ind red / * P6Ct to any of ^ 

tmned according to populatid. But that is dot 1/°' ^ aPPOr ‘ 

-to two definite categories'^ and 


rules—- 


rule for each class ‘Wn.t-^ Jruonment 
foimity” for “indirecTZe:” 1 ” 6 "* ** 


■to be laid 



and uniformity 

B.,f „ ^ taxes,> and U uni- 

“ «“** constitution. Mr. Cho^ SU - C provision will be 

empted to read such a provision* into t-u 6 ’ ns ar sument, at- 

Justice Kdd attempted to do the s£n^ C ° nsti ‘ ution >' and Mr. 
sertion and there is none to be found^®® 4 ground for the as- 

OT X 6 raZr 0 ^^ 540 ^ 1 -eords e her “ ^ C «utio„ 

mto direct and indir««t + *7 at the Constitution diviri^o a 
date the taxes « Mr. Jus ti ce Field tax™ 

-DireTZr T tW ° ^ of ^es' thZ " 8 *° e,U6i - 

ieseribed as taxes/deH® a general and Wire . 

« taxes denved immediately Cm oTlo^ 
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real or personal property, without any recourse therefrom i < > other 
sources for reimbursement. In a more restricted sense, they hav* 
sometimes been confined to taxes on real property, including the 
rents and income derived therefrom.” 

It will be noticed that in these two sentences the learned Jus¬ 
tice attempts two different, and, in fact, contradictory, definitions 
of direct taxes. He here introduces the confusion which we have 
already noted in the Chief Justice’s opinion, arising from the two 
different lines of argument, which we have called the “economic” 
and the “legal.” In the first sentence he clearly attempts to es¬ 
tablish the economic test of the incidence or shifting of taxation; 
while in the second sentence he attempts to establish the legal tes 1 
as understood at the time of the adoption of the Constitution. 
Except that he states that rule incorrectly. For that rule included 
poll taxes, and did not include taxes upon income derived from 
real property. The importance of the last point will become even 
more apparent when we read the next sentence in Mr. Justice 

Field’s opinion, which is as follows: 

“Such taxes are conceded to be direct taxes, however taxes on 
other property are designated, and they are to be apportioned 
among the states of the Union according to their respective num¬ 
bers.” 


And this last assertion is repeated a little further on in his 
opinion in the following language: 

“But whether the latter can be accepted as correct or other¬ 
wise, it does not affect the tax upon real property, and its rents 
and income as a direct tax. Such a tax is by universal consent rec¬ 
ognized to be a direct tax.” 


The last assertion is as startling as a 


assertions 


even in so 

Field. 

income from 
be a direct tax 



proposition as hi 



already referred to are as a 
proposition is 




a 






that a tax upon 


universal consent 
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from the early settlement of the colonies; and it is strange that 
an V mem er of the legal profession should, at this day, question 

a. octnne which has always been thus accepted by common law 
lawyers. 

Strange, indeed. And particularly so when we recall that it 
was questioned m this case not only by great leaders of the Bar, 
but also by at least three of the judges of the Supreme Court it- 

S £l! : t r G • three > udses incIuded Mr. Justice White, the future 
Chief j ust ic e of the United States. Also so eminent a jurist as 

Mr. Justice Harlan. We shall presently see what these great 

T 1° Sa l°V, hiS P0int ‘ We therefore need not character- 

, ' us Field s statements further, except to repeat that 

they were and remain amazing. 

in suDDort^of th a S | 1C ^ ? ield h * s been siting a concurring opinion, 

in ^ W « f t h i d ! C j 10n -° f he majorit y that the income tax law 
tax »h- t 1 related to income from real property, laid a direct 

fhhTwas'merehr ““t 0 ^because not “apportioned.” But 

which went fai^teyond'^hat o°f the^^te^ent of his real opinion, 

a *h“ Sr that the c his rrr*” opinion A" s 

JSW uncon P stituT"n^ ‘th!:: ^ 

upon incomes from _ ’„T. h ch “eld taxes laid 


decision 


taxes,” as well 


tutional—he went beyond that, and 


entire 


by the counsel for the plaintiffs but rejected bVth^n f dvanced 
ita second decision, namely, the theory that the law^ U t 

against the rule of uniforrridtu ^ e ^ ause o ^ 

W^^^CsuCwl U T’ Mr - JU8tice wS :x 

the Constitution but wonlrf .C. ? ^ , dlrect taxes” as used in 

S3£S* 

th® previous decisions of the Uidted q* 0 ^ the Constltut ion nor 

»h.!“'l Ch ^ Justice S^eW 1 it S ^““ ^^t counted 

° f *• United States ^ 
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be, if he could help it. What such a constitution ought to provide 
on the subject of taxation is thus stated by him: 


“Under wise and constitutional legislation—he informs us— 
every citizen should contribute his proportion, however small the 
sum, to the support of the government, and it is no kindness to 
urge any of our citizens to escape from that obligation. If he 
contributes the smallest mite of his earnings to that purpose he 
will have a greater regard for the government and more self- 
respect for himself, feeling that though he is poor in fact, he is 
not a pauper of his government. And it is to be hoped that, what¬ 
ever woes and embarrassments may betide our people, they may 
never lose their manliness and self-respect. Those qualities pre¬ 
served, they will ultimately triumph over all reverses of fortune. 

And what is objectionable, which to him is synonymous with 
unconstitutional, in taxation, is stated by Judge Field. 



he—from the operation of a tax always 
create inequalities. Those not exempted must, in the end, bear 
an additional burden or pay more than their share. A law con¬ 
taining arbitrary exemptions can in no just sense be termed u - 
form. In my judgment, Congress has rightfully no'power, at th 

expense of others, owning property of the like eha a , 
private trading corporations, such as building and ., , 

tions savings banks, and mutual life, fire, marine, and accide 

insurance companies, formed under the laws of t e ex j s £ 

which advance no national purpose or public interest, and e 

solely for the pecuniary profit of their members. . . . 

“The income tax law under consideration is ^ a ^ed hy 

criminating features which affect the whole law. 

those who do not. It thus vitiates, in my judgment, by this ar 

trary discrimination, the whole legislation. . . . . iiT1 i_ r +v. e 

“If this statement of the exemptions of corporations u ^“ f 

law of Congress, taken from the carefully P.P . f parties 

interested in this case ^att/ie T eauirei by 

most every line a/nd provision, t 


the 


will they he persuaded 


question or 

Take the 
They do 
use the 


one rose from the dead/ That there 

cJL of mutual savings banks and stoch savings bank,. 

the same character of business, and m t _ ve ^ 546 of 

money of depositors, loaning it at interes - ^taxation on their 
them, under the law before us, are exempt from taxatio . ^ 

income and 378 are taxed upon it. How e ny principle 

me kind of these banks can be said to be laid upon any v™ 
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of uniformity , when the other is exempt from all taxation, I re¬ 
peat, surpasses my comprehension” 


But all of the other eight judges of the Supreme Court could 
not see the violations of the uniformity rule, which Mr. Justice 
Field saw “in almost every line and provision'’ of the law. Not¬ 
withstanding that it, “surpasses his (my) comprehension” how 
the tax could be said to be uniform, all of his associates agreed 
that it was so. Constitutional logic is a strange thing, indeed. 

But if none of his associates would agree with him, Mr. Justice 
Field had at least the consolation that Mr. Choate did. But even 
as to that we cannot be positive. Mr. Justice Field was apparently 
ready to go even beyond Mr. Choate, for he throws out the 
broadest kind of hint that the income tax law was not only invalid 
because it offended those provisions of the Constitution which re¬ 
late to taxation, but also the Fourteenth Amendment , which, to 
Mr. Justice Field, as we shall have occasion to see later on, was 
a catch-all, designed to give the Judiciary the power to annul any 
legislation, state as well as federal , which the federal iudees for 

the time being happen to dislike. This sounds incredible, but 
there it is writ large in this opinion. 


The legislation,—says Judge Field—in the discrimination it 
makes, is cfass legislation. Whenever a distinction is made in the 

disturbance in society. It was hoped and believed thn.t 

amendments to the Constitution which followed the late civil innr 
ad rendered such legislation impossible for all future time ” 

to t0 P ° int ° Ut SOme minor objections 

aries would U "? er Hs judges’ sal¬ 

With a peroration in Mr. Choate’s own best style, which showl 

better than any other nart of „ w uon snows 

tional doctrine ” P 00 * core of his “«onstitu- 


view of questions *of such'^-av?t,v'?hlt 5n ' J oou *^ not less in 
dation of the government. If the DrovisioniT 11 * ver y foun- 

usurpation to end? The nresenf ooflftn’ wllere is the course of 

It will be but thHten^t li Upo . n ca P itaI is but the 

me stepping-stone to others, larger and 
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more sweeping, till our political contests will become a war of the 
poor against the rich; a war constantly growing in intensity and 
bitterness. ‘If the court sanctions the power of discriminating 
taxation, and nullifies the uniformity mandate of the Constitu¬ 
tion/ as said by one who has been all his life a student of our 
institutions, ‘it will mark the hour when the sure decadence of 
our present government will commence/ If the 'purely arbitrary 
limitation oj $4000 in the present law can be sustained, none 
having less than that amount oj income being assessed or taxed 
for the support of the government, the limitation of future Con¬ 
gresses may be fixed at a much larger sum, at five or ten or twenty 
thousand dollars, parties possessing an income of that amount 
alone being bound to bear the burdens of government; or the limi¬ 
tation may be designated at such an amount as a board of ‘walk¬ 
ing delegates > may deem necessary ” 


Mr. Justice White opens his dissenting opinion in the first case 
with the following statement: 


“My )rief judicial experience has convinced me that the cus¬ 
tom of filing long dissenting opinions is one ‘more honored the 
breach than in the observance/ The only purpose which an elab¬ 
orate dissent can accomplish, if any, is to weaken the effect of the 
opinion of the majority, and thus engender want of confidence in 
the conclusions of courts of last resort. This consideration would 
impel me to content myself with simply recording my dissent in 
he present case, were it not for the fact that I consider that the 
result of the opinion just announced is to overthrow a long and 
consistent line of decisions, and to deny to the legislative depar 
ment of the government the possession of a power conceded to it 
by universal consensus for one hundred years, and which has been 
recognized by repeated adjudications of this court. 

He then pays his respects, first of all, to the decision of the 
Court that it has the power to issue an injunction restraining the 


payment 


On this point, he says: 


“The decisions of this court hold that the collection of a tax 
levied, by the government of the United States, will not be re¬ 
strained by its courts. . . . 2 

2 One thing that we constitutional lawyers are used to, but which courts 
an outsider as rather strange in reading the constitutional demons o <^ 

the court or a dissenting opinion, the ^decisions of this court?» M dictum, said, 

The reading of many decision? of the United States Supmme Court^a^a^ ,, 
reverent reading of them—is likely to inspire awe for the a 
even though it does breed contempt for the Constitution. 
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‘The Act of 1867 forbids the maintenance of any suit ‘for the 
purpose of restraining the assessment or collection of anv tax’ 

sec e 3224 ! 1 ? , ? nS * AC ‘ now found in Raised Statutes, 

strain tep r ^?lJ^ ich f 0rb j ds . th f granting of an injunction to re- 

through Mr. Justice Miller, said: ’ 8 court > 

If there existed in the courts , state or national anv apnrrnl 
power of impeding or controlling the collection of taies ofrelirv 

Dows v. Chicago, 78 U S. 11 Wali lOS/ ” ’ Judiciary. 

After brushing aside the subterfuge involved in the form of 
action. Judge White turns his attention to the main question 

the meaning of the ex- 

iu _ j * w- 


a 


adjudicated 


nrpccinn 111Ctt,llu s oi tne ex- 

pression direct taxes,” as used in the Constitution. He o„en= 

is branch of the argument by saying: ^ 

M jfl ■■ ■ ■ 


‘direct’ or otherwise it will in rm, • . e & arcl an income tax as 
Pose, at this late period of our ,™ k, 01 ”,' 11 , 011 ’ serve ,1H useful pur- 
tain the meaning of the word direct te a ^ hl ^ 0ry ’ to seek to ascer- 

o I f 8 TOme h economis t l Cal ? pinions on taxation^nd'in°tee’^ittee' 

teti^^^^ I ? k *^^ 0 ^' < ^o tt h6 0 person t *in r ’que^;” ,4 ^’ 1 

examme these writersf be<Lu^ whatevef ^v^s ^ PU ^ ose 
they cannot now afford any criterion of the word ‘direct ’ 

fication and pnff«wa». present without question anH eta tion 

enactments, ar^^ita 
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rendered shortly after the Constitution xoas adopted; and finally 
by the repeated reiteration and affirmance of that interpretation, 
so that it has become imbedded in our jurisprudence, and there¬ 
fore may be considered almost a part of the written Constitution 
itself” 


He then proceeds to relate the history of the passage of the 
Carriage Tax Law and to examine, in connection therewith, the 
opinions rendered by the judges of the Supreme Court in the 
Hylton Case, which leads him to the conclusion that that law and 
that case established an interpretation of the Constitution, practi¬ 
cally contemporaneous with its adoption, whereby the meaning 
of direct taxes was settled so as to exclude taxes on personal 
property. He summarized his conclusions on this point as follows: 


“As I have already observed, every authoritative writer, who 
has discussed the Constitution from that date down to this has 
treated this judicial and legislative ascertainment of the meaning 
of the word ‘direct’ in the Constitution as giving it a constitutional 
significance without reference to the theoretical distinction be¬ 
tween ‘direct’ and ‘indirect,’ made by some economists prior to 
the Constitution, or since. This doctrine has become a part of the 
horn book of American constitutional interpretation, has been 
taught as elementary in all the law schools, and has never since 
then been anywhere authoritatively questioned. Of course the 
text-books may conflict in some particulars, or indulge in reason¬ 
ing not always consistent, but as to the effect of the decision in 
the Hylton Case , and the meaning of the word direct in the Con¬ 
stitution, resulting therefrom, they are a unit.” 


He then proceeds to cite at some length from such authorita¬ 
tive writers as Chancellor Kent, Judge Story, Judge Cooley, Judge 
Miller, and such lesser lights as Pomeroy, Hare, Burroughs, 
Ordreoneaux, and Black—all of whom agree that the expression 
<( dircct taxes” as used in the United States Constitution is lunite 
to taxes on land and poll taxes. The citation from the last named 


writer contains the following statement: 

‘The Supreme Court has ruled that only land taxes and capi¬ 
tation taxes are ‘direct’ and no others. In 1794 Congress levied 

tax of ten dollars on all carriages kept for use, and it was held that 
this was not a direct tax. And so also an income tax is not 




mtf 


INCOME TAX 


O ‘ * * 

i 


;„„ „ Fr0m 1881 *.° , 1870 — sa 3' s he—many laws levying taxes on 
L 3 OT 3 U 6 T a t f’.“1 f °fe ; Act of Au « ust > 1S61 , 12 Stat. at 

; r w *- 2 , 8lat ; , a L v 718 > 723 ; Act Of June, 1864, 13 Stat 

March" 1866° ’lift?? “TA 1865 ' 13 stat - at L. 479, 481; Act of 
-larcn, 1500 , 14 Mat. at L. 4. .5: Ant. nf Tultr ica« 1,1 ctA t 


Maroh lSfifi lX i t ; c a btat * at L - 479, 481; Act of 

iq-SAa 1 a ’ r A'tat. at L. 4, 5; Act of July, 1866 14 Stat at T 

1870, 16 Stat. at L. 256-261 ' 477 ' 480 - Act of J«ly. 


1870, 16 Stat. at L. 256-261. ’ ’ ACt 0t Jul ^ 

conceivabie' source Sf re ^ el 1° f ov . er income and every 
from real «Se from , whlch !t could result-rentals 
ness or professions. personal property, the profits of busi- 

The first case on ?he P* ^° Urt 

Soule, 74 U.S. 7 Wall. 443 . f he Paclfic Ins ' Co • »- 

of insurance 1 companies ^VunitTnchf 1^ IeV ' ed °" - he income 
of revenue, whether from personal nr ,»u” E ever f Possible source 

gains or otherwise. The case was presented'TrcAn 0 “ 
of division of opinion below Dn/nf d h 3 n a cert ificate 

argued. The brief on behalf of elabora tely, and learnedly 

was supported by another signedbv & n d ^ y , Mr ’ Wini *> 
covered every aspect of the fontentL Tt^’ ?' AT t,ett ' whi ch 

rcnf a rg f mer i t against the statute on the fact, ^ e j ght of 

rents of real estate among the sources nf in Ct that Jt included the 
fore put a direct tax upon the land 4 hi T 6 ta ? ed - and there¬ 

Indeed, it may be said that fS“ lea • - Presentation of this ca<?P 
relied on now can be found in thp nncipa * autJl orities cited and 
fitted. It may were then 

“ T Pre8eDted by Attorney^S^f of the gov- 

PrebfUy"rt, to s the “wwl who am-i ,h 

*?odi Mr. Evart^and doctrine upon ^riSYh tV an ^ “ e mber of 

qUa * Ja °* d - k*. Mr. the 

tae other aidp AlVtiljJ 
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“The court answered all the contentions by deciding the gen¬ 
eric question of the validity of the tax, thus passing necessarily 
upon every issue raised, as the w T hole necessarily includes every 

one of its parts.” 


He then quotes at length from the decision of the Supreme 
Court in the Pacific Ins. Co. Case, which includes a thorough 
discussion of the Hylton Case and its meaning, and closes this 
part of the discussion as follows: 

“This opinion it seems to me closes the door to discussion in 
regard to the meaning of the word ‘direct’ in the Constitution, and 
renders unnecessary a resort to the conflicting opinions of the 
framers or to the theories of the economists. It adopts that con¬ 
struction of the word which confines it to capitation taxes and a 
tax on land, and necessarily rejects the contention that that word 
was to be construed in accordance with the economic theory of 
shifting a tax from the shoulders of the person upon whom it was 
immediately levied to those of some other person. This decision, 
moreover, is of great importance because it is an authoritative 
re-affirmance of the Hylton case, and an approval of the sugges¬ 
tions there made by the Justices, and constitutes another sanction 
given by this court to the interpretation of the Constitution 
adopted by the legislative, executive, and judicial departments 
of the government, and thereafter continuously acted upon.” 

He then comments as follows on the famous case of Veazie 
Bank v. Fenno: 


“Not long thereafter,—says he—in Veazie Bank v. Fenno, 75 
U.S. 533, the question of the application of the word ‘direct’ was 
again submitted to this court. The issue there was whether a tax 
on the circulation of state banks was ‘direct’ within the meaning 
of the Constitution. It was ably argued by the most distinguished 
counsel, Reverdy Johnson and Caleb Cushing representing the 
bank, and Attorney General Hoar the United States. The brief 
of Mr. Cushing again presented nearly every point now urged iyon 
our consideration. It cited copiously from the opinions of Adam 
Smith and others. The constitutionality of the tax was main- 


hardly be classed with either of those two great lawyers— as he was merel A 
able advocate, but not a really great lawyer. In the second place, it was prooa y 
intended aa a rebuke to Mr. Choate, whose “moving address was “ 
as Mr. Justice Field's remark was insulting. Mr. Choate s peroration p»ctM»uy 

assumed that a decision in favor of the law would undermine the whole hD _ 

out institution*. Hut Mr. Ev&rfcs was not only a great constitutional lawy 
Was JUX eminently conservative gentleman, closely affiliated with our great prop^_ 

BesidEes. he was at this very time, as he had been for mjmy_y _ 

P®ewoui, Mr. Choates *»uar partner. It is not improbable^tJu^ceWhite. 

to the quick by Mr. Choate’s arrogant assumptions, f intended topo™ 
source from which Mr. Choate’s eloquence fed, by 

of the members erf the firm when differently retained. 




to 
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tained by the government on the ground that the meaning of the 
word ‘direct* in the Constitution, as interpreted by the Hylton 
case, as enforced by the continuous legislative construction, and 
as sanctioned by the consensus of opinion already referred to, was 
finally settled. Those who assailed the tax there urged, as is done 
here, that the Hylton case was not conclusive, because the only 
question decided was the particular matter at issue, and insisted 
that the suggestions of the judges were mere dicta , and not to be 
followed. They said that Hylton y. United States, 3 U.S. 3 Dali. 
171, adjudged one point alone, which was that a tax on a carriage 
was not a direct tax, and that from the utterances of the judges 
m the case it was obvious that the general question of what was 
a direct tax was but crudely considered. Thus the argument there 
presented to this court the very view of the Hylton case which has 

wu* 1 j. r6 j - in argument here, and which is sustained now. 

What did this court say then, speaking through Chief Justice 
Chase, as to these arguments? 

He then quotes at some length from the opinion of Chief Jus¬ 
tice Chase m the last named case, adding: 

tack marfpTnnn^f 11 reviews the Hylton case, repudiates the at- 

tea 1 ^ to “hW^ 

tionment'ext^id^to S aH r other^ibjerts^ >0 Taxea°on a nt>!^^ 0 K^ T 1 ™' 

included under the heads of taxes not direct dutics Tmrjosts 8 

in the sense of the ConsUtutlon? a dkect to tt 

srssLSr&ft- Co - - ^ ass “ ot ^ 


ti 


S. «f zsrzr? i“*5 “t — - 


tax 


inheritances, in which the principlesTf the . 77 ? - 

sserted by the United States Supreme Court *- y d <a ^° n '- 

ds to discuss the then last decision on the sublet f 6 -” PTO ' 

"»Th ^ ^ ^ ° f ”• V - S ” decided “ 1880 , 

. ere . w ere left a doubt as to what thi« . ... , 

»**>* is, lt seems to be entirely removed by^e^^fe^; 
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v. United States, 102 U.S. 586. Springer was assessed for an in¬ 
come tax on his professional earnings and on the interest on 
United States bonds. He declined to pay. His real estate was 
sold in consequence. The suit involved the validity of the tax. as a. 
basis for the sale. Again every question now presented was urged 
upon this court. The brief of the plaintiff in error, Springer, made 
the most copious references to the economic writers. Continental 
and English. It cited the opinions of the framers of the Consti¬ 
tution. It contained extracts from the journals of the conven¬ 
tions, and marshalled the authorities in extensive and impressive 
array. It reiterated the argument against the validity of an in¬ 
come tax which included rentals. It is also asserted that the 
Hylton case was not authority, because the expression of the 
judges, in regard to anything except the carriage tax, were mere 

dicta. 

“The court adhered to the ruling announced in the previous 
cases and held that the tax was not direct within the meaning of 
the Constitution. It re-examined and answered everything ad¬ 
vanced here, and said, in summing up the case: 

“ ‘Our conclusions are that direct taxes, within the meaning of 
the Constitution, are only capitation taxes, as expressed in that 
instrument, and taxes on real estate, and that the tax of which the 
plaintiff in error complained is within the category of an excise or 

duty. 

Judae White 


7 77 


thorities in the following paragraph: 

“The facts, then, are briefly these: At the very birth cf toe gov¬ 
ernment a contention arose as to the meaning of t he word direct. 
That controversy was determined by the legislative and executive 
departments of the government. Their action came to this court 
for review, and it was approved. Every judge of this court who 
expressed an opinion, made use of language which clearly showed 
that he thought that the word ‘direct’ in the Constitution app n 
only to capitation taxes, and taxes directly on land. Thereafter the 
construction thus given was accepted everywhere as definitive. Ihe 
matter came again and again to this court, and in every case the 
original ruling was adhered to. The suggestions made m the tiyi- 
ton case were adopted here, and, in the last case here decided, 
reviewing all the others, this Court said that direct taxes wi u 
the meaning of the Constitution were only taxes on Ian an 
capitation taxes. And now, after a hundred years, after 4ma 
continued action by other departments of the governmen, 
after repeated adjudications of this court, this interpreta ion 
overthrown, and the Congress is declared not to have a pou 
taxation which may at some time, as it has m the pas , p 
necessary to the very existence of the government. 
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He then gives his views of the consequences that would flow 
from a decision declaring the income tax unconstitutional as 

follows: 


‘ The injustice and harm—says he—which must always re¬ 
sult from overthrowing a long and settled practice sanctioned by 
the decisions of this court, could not be better illustrated than 
by the example which this case affords. Under the income tax 
laws which prevailed in the past for many years, and which cov¬ 
ered every conceivable source of income, rentals from real estate, 
and everything else, vast sums were collected from the people of 
the United States. The decision here rendered announces that 
those sums were wrongfully taJ-:en, and thereby, it seems to me, 
creates a claim in equity and good conscience against the govern¬ 
ment for an enormous amount of money. Thus, from the change 
of view by this court, it happens that an Act of Congress, passed 
for the purpose of raising revenue, in strict conformity with the 
practice of the government from the earliest time and in accord¬ 
ance with the oft-repeated decisions of this court, furnishes the 
occasion for creating a claim against the government for hun¬ 
dreds of millions of dollars; I sav, creating a claim, because if the 
government be in good conscience bound to refund that which 
has been taken from the citizen in violation of the Constitution, 
although the technical right may have disappeared by lapse of 
time, or because the decisions of this court have misled the citizen 
to his grievous injury, the equity endures, and will present itself 
to the conscience of the government. This consequence shows 

how necessary it is that the court should not overthrow its past 
decisions. . . . 


“The disastrous consequence to flow from disregarding settled 
decisions thus cogently described must evidently become erreatlv 
magnified in a case like the present, when the opinion of the court 
affects fundamental principles of the government by denvina an 
eMential power oj taxation tong conceded to exist andoUVnlxertTd 
by Congress. If it was necessary that the previous decisions of 
this court should be repudiated, the power to amend the Consti¬ 
tution existed and should have been availed of. Since the Hylton 
2!^ decided the Constitution has been repeatedly amended 

, 1 ^,^ taxes was not changed by these amendments, and it 

rfiV.’i. now be reversed by what seems to me to be a ju¬ 
dicial amendment of the Constitution 7 


Judge White then discusses at length the various arguments 

ZST taduce S “P reme Court to chTg“ 
fc^S«staWish«d nUe on this important subject of constitutional 

interpretation ; shows the utter untenabiUty of the attempted dia- 
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tinctions whereby the majority tried to escape the force of the 
previous adjudicationsj and closes his opinion in the \ein in which 

he opened: 

—savs he with evident feeling—to agree with 

% * 1 


My 


XY±y AlitXUIiluj- qu/ j a aav ^ ^ T - - ^ 

the court in the conclusions which it has just expressed causes 
me much regret. Great as is my respect for any view by it an¬ 
nounced, I cannot resist the conviction that its opinion and de¬ 
cree in this case virtually annuls its previous decisions in regard 
to the powers of Congress on the subject of taxation, and is there¬ 
fore fraught with danger to the court , to each and eveiy citizen, 
and to the republic. ... If the permanency of its conclusions is 
to depend upon the personal opinions of those who from time to 
time, may make up its membership, it will inevitably become a 
theatre of political strife, and its action will be without coherence 
or consistency. There is no great principle of our constitutional 
law. such as the nature and extent of the commerce power, or the 
currency power, or other powers of the Federal government, which 
has not been ultimately defined by the adjudications of this court 
after long and earnest struggle. . . . The rights of every indi¬ 
vidual are guaranteed by the safeguards which have been throw n 
around them by our adjudications. If these are to be assarted and 
overthrown, as is the settled law of income taxation by this opm- 
ion, as I understand it, the rights of property, so far as the f ederal 
Constitution is concerned, are of little worth. My strong con¬ 
victions forbid that I take part in a conclusion which seems to me 

so full of peril to the country. . . . The fundamental concepti 
of a judicial body is that of one hedged about by precedents w ic 
are binding on the court without regard to the personality of its 
members. Break down this belief in judicial continuity, and let 
it be felt that on great constitutional questions this court 
depart from the settled conclusions of its predecessors, andtoto- 
termine them all according to the mere opinion of those wno 
temporarily fill its bench , and our Constitution wU \> \ n , 
my judgment, be bereft of value and become a most 
dangerous instrument to the rights and libertie 


of the people.” 

Mr. Justice White's dissenting opinion in the second decision 

itutional point of view to 

But viewed merely as a 


does not add anything 


said in his first 


pieGO of judicial polemics it occupies an almost unique P° 
oar judicial literature, being remarkable alike for the ^ een "^. 
Its reasoning as well as for the devastating effect o 1 
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upon the position of the majority of the Court. We therefore 
reproduce its important portions in the margin.* 

The leading dissenting opinion on the second decision was 
written by Air. Justice Harlan. This opinion is in point of ability 
on a plane with Air. Justice White’s dissenting opinion on the first 
decision; although the two opinions are dissimilar in point of ap¬ 
proach as well as in manner of treatment of the subject—Mr. 
Justice Harlan often using impassioned eloquence where Air. Jus¬ 
tice White used the cool edge of analysis. Air. Justice Harlan 

begins by a reference to the difference between the second and the 
first decisions, in which connection he says i 


1 Jt ^ . a P prop 5 late n ? w to s*y th at however objectionable the 
law would have been, after the provision for taxing incomes aris- 

ng from rents was stricken out, I did not then, nor do I now 
relating provin ? e , of the court to annul the provisions 

lTX th f governm J I ?t the entire revenue contemplated to be raised 

relating 


arninatmn „f7kl the " enters upon a ^ful and exhaustive ex- 

CYmutitiit* q P es 1 tlon 33 to what 15 a direct tax under the 

Constitution, and winds up this discussion by saying: 

‘ 8 h “* 0ry ° f Ie « b,lation aI >d of judicial decisions, it is 

“That upon every occasion when it has considered th* 

tion whether a duty on incomes was a direct tax within J^L 6S ” 
mg of the Constitution thi R Tl wiuun the mean- 

determined itin the°negativ? U ^lJ^S dissei lt in 0 voice, 

that capitation taxes and tuM on i a ^i P oce ^ in 6 on the ground 

contemplated by the framers of the Constitution.” y direct taxes 

He then complains of the fact that the Court _ , 

neopen the question which had "been settled hv *K l fit to 

of the govwximent, u well ag by judici^de^ioM 

sod in “ nct, ° n *° thst W 


“WWe, in a large sense, 

sadered as finally settled, 
aopnrtnn&.by this court 

ituthmal 



* : * i 




•ffMwb lUmmtdvtthm abater 




w , * > 
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have occurred, and under which the government has been admin¬ 
istered during great crises, will shake public confidence in the 

stability of the law. 5 

“Since the Hylton case was decided this country has gone 
through two great wars under legislation based on the principles 
of constitutional law previously announced by this »ourt. Ihe 
recent civil war, involving the very existence c l the n.c a, was 
brought to a successful end, and the authority of the Union re¬ 
stored, in part, by the use of vast amounts of money raised under 
statutes imposing duties on incomes derived from every kind of 
property, real and personal, not by the unequal rule of apportion¬ 
ment among the states o i *' basis of numbers, but by the rule 
of uniformity, operating upon individuals and corporations in all 
the states. And we are now asked to declare— and the judgment 
this day rendered in effect declares—that the enormous sums thus 
taken from the people, and so used, were taken in violation of the 
supreme law of the la?id. The supremacy of the nation was re¬ 
established against armed rebellion seeking to destroy its life, but, 
it seems, that that consummation, so devoutly wished, ana to 
effect which so many valuable lives were sacrificed, was attended 
with a disregard of the Constitution by which the Union was 

ordained” 


Judge Harlan then turns his attention to the arguments ad¬ 
vanced on behalf of the majority, and the consequences of the new 

decision, saying: 


“Let us examine the grounds upon which the decision of the 
majority rests, and look at some of the consequences that may 
result from the principles now announced. I have a deep, abiding 

conviction, which my sense of duty compels me to more 

is not possible for this court to have rendered any judgment more 

to be regretted than the one just rendered. . . . nr niton 

“In view of former adjudications, beginning with the U 

case and ending with the Springer case a decision nowtha, a tax 

on income from real property can be laid and collected onl> by 

apportioning the same among the states, on the basis o 



• Stare decisis again. It is an interesting phenomenon ij our jufa 1 ^ 

of the United States Supreme Court in pa. l.eular-are the mo.t rm <MWi r 

defying all precedents established by the supreme _ » ‘‘liberal” judges 

annufifng some piece of liberal legislation. On the other hand the^ hberal 

have been, as a rule, extremely submissive, and always shxed 

to previous adjudications. This is true ®y en °. real distinction between that 

right that the spirit of the Dartmouth College deeision requi d he “ revolution" ta¬ 
volved in that case was a historic one—a realignment of the social 
Bench—rather IhaJX a legal one. 
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may, not improperly, be regarded as a judicial revolution , that 
may sow the seeds of hate and distrust among the people of dif¬ 
ferent sections of our common country. . . . 

“It was said in argument that the passage of the statute im¬ 
posing this income tax was an assault by the poor upon the rich, 
and by much eloquent speech this court has been urged to stand 
in the breach for the protection of the just rights of property 
against the advancing hosts of Socialism. With the policy of 
legislation of this character, the court has nothing to do. That 
is for the legislative branch of the government. . . . The safety 
and permanency of our institutions demand that each department 

of government shall keep within its legitimate sphere as defined 
by the supreme law of the land. . . . 

.. t y? G ar , e f°ld in argument that the burden of this income tax 
if collected, will fall, and was imposed that it might fall, almost 
entirely upon the people of a few states, and that it has been im¬ 
posed by the votes of senators and representatives of states whose 
people will pay relatively a very small part of it. . It is a 
suggestion that ought never to have been made in a court of ju*- 

SSJL: *.• is cause for profound regret that it has been deemed 
appropriate to intimate that the law now before us had its origin 

^8 d to imC n e uX rt bl the of Con- 

states ^ burdens upon the people of particular 


leeislation of'r!?Lr^ lnty ? f ^ Un !. ted States - OT ‘he beneficent 
people of all the states of the Union Is n triwn e , 

K tUSJTS; Sit Sts 

tolZZ Se W e ma P h?„ S r"o ty L tofe tha f^?Pon 

country and to mere nronertv rw F a sections of the 

do not commend themseh-es^to my m^nd^for^thlt°e Pr °? e L ty ' 
oowe ^f t a C ,r flic ‘ that “ ay resuTun giving hfe enerZ 

power as well to those in our midst who _ & ener gy, and 

agamst section as to those unhannilv no*** ea ^ er to arra y section 

without any proper idea of our P fri SitatiSLI ? h °, ^ 
neither respect for the rights of ™’ d who h »ve 

what is liberty regulated by law. . P . . P Y * any conce P tion of 
It has been also said, or rather it in*;*** + j 

of ,‘ he Constitution intended Lit Se^SS2% , tha ‘ the 

taxes should only be exercised in time of war, o?°n ^reM ^me^n - 



240 


GOVERNMENT BY JUDICIARY 


, and that a lax on incomes is not justified in timee of pc 
Is it to be undir stood that the courts may annul an Act oil 




gress imposing a lajc on incomes 
legislation is not deman 
necessity? Is a tax on 11 
unconstitutional in a time of 




any pu 

•f» i Is 



ever in their judgment such 

emergency or pressing 
a time of war, but 







to supervise 

the action of the legislative branch of the government upon que - 
tions of public policy f ... I am of opinion that with the excep¬ 
tion of capitation and land taxes, and taxes on 
states and on the property and ii t rumen tali tics 
government of the Union, in order to pay it< 
for the common defense and the general welfare 
power to lay and collect taxes, duties, imposts, 
reach, under the rule of uniformity, 
rights in whatever state they may be 

be, and as it must be, if the national government is to be adminis 
tered upon principles of right and justice, and is to accom 
the beneficent ends for which it was established 
of the United S taten. ” 

Judge Harlan now turns from the general problem < station 

referred to bv him ;in 

■r 

the action of the 
titutional. be- 




is is 








uncons 
ne of it 


provisions. 


under the Constitution to the special^ 
the opening paragraph o: his opinion. 

Court in declaring the entire income 

cause of the alleged unconstitution^|^mmP|^^^|^^^^| 
In this connection he says: 

“The ground upon which the court now strikes down all the 
provisions of the statute relating in any 
it. cannot be assumed that CongresB w 
income tax at all. if it had been know 
visions taxing incomes from rents 
property were unconstitutional and void 
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<ieri\-eVf h rom mher sources thanra^^ 8 ^ a t3 f Up0n incomes 

erty are to fall because andUnly because 'tW? .Pf 50 "? 1 P r0 P' 
and to income from inv^^rl ^ ecaus f til0se relating to rents 

let us see to what result surh^ 011 * 1 1 propert y are invalid, 

• • • The in come taxes' 1 prescribed bv e lead ' 

general statute known as the Wilso^Tariff Act“ T t° f a 

from the official journals of wit a Act. ... We know 
alion on imports would not have been Se red°uceA 0 t Sr tf that tax ‘ 

safely done if the country h a ? he benefit ^ that th , at couI d ^ 

a tax on incomes. . . . If Therefore ^ ?[ re - Venue derived from 
of the Wilson Act must fall because ceJ? the lnco me tax sections 
not the judgment this day rendered ^rn^, * 161 " ar f i nvaIi d. does 

<4 Ct t?K Uld ,,ever have ^en pLec ?" 101 ’ “ ereryone knows, 

rSllf I ho nAntti i.^1_ r * 


; Ri.f v; / c pass ear - 

V- e cour t takes care to sav thnf rv. 
e validity of any part of the Wilson Ant™ 1S n ° H ues ^ on as to 

providing for a tax on incomes Th^i ’.?“Pf those sections 
support and maintenance of +ho S some ^l liri g is saved for the 
results that those parts of h^Wa^rTsTl't U ’ nevertheless, 
eory of the Constitution evolved hn +h^ sur vive the new 

derive no r P ° n the Weatbodyof th?A ^ those 

derive no rents from real estate and Lh* n Amencan people who 
co°rr e * te « P ers °nal property such a ?lt ^ SO 1 0rtun ate as 

”“i°f the country. thm their contr ° l almost the entire bid 
mrdeTothe^Ze ttaTall t ***» glared. It cannot b 

economic l„? cateSr ~^P T% ^cipally for 7l V \ The decre e 

bv \ ® ov . ern7ri ent and long^ecoLnT^ granted to 

■7 Z!Z PkUed t by the 'l°nrteTof %f 0 T ^ Glides 

impairTZ eripTe f ^retatln of TCcZ^t r * ' 

l-The 0f ducnmma tes 

aiatent with the p.^jP 081 * 101 ! of favoritism and III Klv f to certain 

and to invit them l^ ental P^mcinlee .^vantage incon- 

to “““.with power 


that portion nftK.i P 0 ^ 1- “d influence *h„t or « an ization, 

P** * tt^of^te^ "^te^nlous 

the government, and who o2 f 0 \ 
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subjected to the dominion of aggregated wealth any men 1 dirm 
property of the country should be at the 

Mr. Justice Jackson’s opinion adds nothing t<> the points mam- 
by Justices White and Harlan on the question of taxes under tin 


Constitution, but he makes one point, based on the general tie 
of the Judicial Power, which deserves attention. 


M /I 


it 


In considering— 


he—the 


a 


XU uuuoiuti ^ ^ M -- 7 

comes from rcstl or person 3.1 cstRtc is 3, direct tux with in the n i c m i - 
ing of those words as employed in the Constitution, I shall not 
enter upon any discussion of the decisions of this court, com¬ 
mencing with 'Hylton v. United States m (1/06) 3 L.S. J J.)all. 
171 and ending with Springer v. United States in (1880) 102 l 
586; nor shall I dwell upon the approval of those decisions by tl 
great law writers of the country and by all the commentators on 
the Constitution; nor will I dwell upon the long continued prac¬ 
tice of the government in compliance with the principle laid down 
in those decisions. They, in my judgment, settle and conclude 
the question now before the court, contrary to the present deci¬ 
sion. But, if they do not settle they certainly raise such a doubt 
on the subject as should restrain the court from declaring the Ac 
unconstitutional. No rule of construction is better settled than 
that this court will not declare invalid a statute passed by a co¬ 
ordinate branch of the government , in whose favor every presump¬ 
tion should be made, unless its repugnancy to the Constitution , 

clear beyond a reasonable doubt. 

In 1895 some judges evidently still took this “well-settled 
rule of construction seriously. At least, when they were in t^e 

minority. 


Mr 


following statement: 

“The practical operation of the decision is not only to disr^ard 

most ability to bear them. This decision, in fj greater 

directly opposite result, in relieving the citizens g _ ^ ^ 

abilityf while the burdens of taxation are made to faDmost heaviij 

siderecMLn all its tearing*, this decision is, “ g&ELj 
most disastrous blow ever struck at the m*«mi ^tal 
Congress . It strikes down an important portion of tne ™ duding 

and essential power of the governmen in prgg^te for the 

any recourse tp incomes from real ^^overmnent’s wants 
purpose of raising needed revenue to moot tn e S 

and necessities under any circumstances. 
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The most interesting, from a certain point of view, of all the 
opinions delivered in this case, is that of Mr. Justice Brown. In 
er t at the reader may fully appreciate the import of this 
opinion a few additional words of explanation are necessary with 
respect to the manner in which these cases were decided. It is 

tne common hpTiof that _i_ r . 


dnp fn t 4 - *1 I — „ ^ utjuision oy tne Court was 

This f Jtl, l T- ° f the judgeS had changed his opinion. 

Phasif^Mr y r ‘t 6 J t Cml , his ‘° rkns ' Wh0 ■*> Place the In" 

thatln the first™ by J Udickl historians . game the impression 
Of the tax unon Wn he W ' th r6SpeCt t0 the constitutionality 

Dare majority, while the court, consisting of eieht momJ ^ 

equally divided with respect to other questions Th ^ ^ 
artpurafo Ac __n. /. - ^ estions. This is not omtc 


accurate. As a matter of r„„r ii,',"“' Thls is not nude 

in the first case^toat relate ^7°' WaS decided 

was decided by a , ? P ° n lncoraes f -ora rent¬ 

being the only judges dissenting from that poLt^of d a " d “7*" 
next thing to be observed is that thTrmfrt 0 f de cision. The 

decision actually divided in three ways- fovr l!f th™ ° f , ‘ he firSt 

provi" tlre “ C ° me ^constitution^;' /wo held ihaflfr ^7 
provisions were constitutional; and two h " “ h t U of lt3 

White and TTi»r]o« ; 


last 


rpi . , -- were 

These judges differed from Judges 

ing that a tax upon incom;s7~t ^ ^ "*** “ *>oW- 

fo ^m the majority, in ^^d thM a ?“ they ^ 
from personal property was not «d; J . . tax U P°“ income 

unconstitutionality of the incorne.f mm als0 tha t the 


clause 


the entire law unconstitution si 

all historians of these c^Uy ^wSTa” 1084 fact tha ‘ 

M they have come to our notice have . Passional, in so far 
there were too flops instead of one Mr ^ “ that 

tile only one who changed his omni™ , ^ Just *ce Shiras was not 


also 


time 


Shiras changed his a . c ^ an 8 e of heart 


direct tax 
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( 2 ) 


At 11 1 r* 1 i i 


time of the second decision he held that it was. 
of the first decision he was of the opinion that the tact that pan 
of the law was unconstitutional did not render the entire law void. 

while on the second decision he held that it did. 

Judge Brown experienced a change of heart in only one respect 
—with respect to the constitutionality of a tax on incomes from 


rent. 


time 


on that point, but at the time of the second decision he agreed 
with the minority. Also, Judge Brown’s change of heart was un¬ 
important in that it did not affect the result. To the students of 
our subject, however, it is very interesting. And his opinion in 
connection with this change of heart even more so. In speaking 
on the question of incomes from rent, Mr. Justice Brown says in 
his dissenting opinion on the second decision: 

“I regard it as very clear that the clause requiring direct taxes 
to be apportioned to the population has no application to taxes 
which are not capable of apportionment according to population. 
It cannot be supposed that the convention could have contem¬ 
plated a practical inhibition upon the power of Congress to tax 
in some way all taxable property within the jurisdiction of t e 
Federal government, for the purposes of a national revenue. And. 
if the proposed tax were such that in its nature it could not be 
apportioned according to population, it naturally follows t a i 
could not have been considered a direct tax, within the meaning 
of the clause in question. This was the opinion of Mr. Justice 
Iredell in the Hylton case, wherein he shows at considerable lengtn 
the fact that the tax upon carriages, in question in that case, was 
not such as could be apportioned, and, therefore, was no a rec 

tax. in the sense of the Constitution. ... . i . 

Applying the same course of reasoning to the income tax, iei 

us see what the result would be. - *. • . .. nf i 

“If the states should adopt a similar system of taxation, an 

allot the amount to be raised among the different cities an wn®> 

or among the different wards of the same city, m 1 .. 

their population, the result would be so monstrous that the entire 

public would cry out against it. Indeed, reduced to its 

it impraes the same tax upon the laborer that it does upon 

er this court had been called upon to g^ea 
clause of the Constitution, it has umvCTsally 
' taxes’ applied only to capitation taxes an 


U 
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Mr Justice Brown then proceeds to discuss the question of 

the rule of stare decisis , as applied to constitutional law, in the 
following very interesting fashion: 

I have always entertained the view—says he_that in pasps 

if^ POn ? Uestlons of Jurisdiction, or involving only the rights 

to the condition that they do not reai?h- 1 e I thri S1 + n V UbjeC A 0nly 
ever, which ftTSe ^ 3 U - estions ' ho ^ 

solemn adjudication of the courtt>f lSt’reCort°th£ by th f 

the people have a richt tr» ppIv , mn „ L ' legislature and 

fixing their rights in that connection se /^ emen ^ as forever 

may be less pregnant with evil to the state than^l'^ °J f rror \ 

adjudicatioL thus^olemnfy made Zal t W *° the ide ^ that 
should now be set aside bv reason n? o i y , b / a unannnous court, 

of those adjudications or because aS corr ectness 

the cases would have been otherwise 5 suspect that possibly 

upon the consideration of this case.” h h b brou ght to bear 

»f S,l r : J ““ M "» ^ 


puiptw'ori*Ih^pSHfcw^lKat 1 ’t hich ' ndi ™tea a 

fall on the wealthy, at leas^umm the w»ll b + '^ e “ °X this tax should 

ses foty pre r s °' 


declaration*- C °“ cIudes hls “Pinion with the followin 


2 *!^o t ovISS^th 16 the ^rtanoe oi 

y fflxfer o/ the taxing !?' 

m the Bylton caee, that was exploded 


and has lafii i»Bisi22K E !SSL^!?? exploded 
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apportionment. Even the spectre of socialism is conjured up to 
jTighten Congress from laying taxes upon the people in proportion 
to their ability to pay them. It is certainly a strange commentary 
upon the Constitution of the United States and upon the demo¬ 
cratic government that Congress has no power to lay a tax which 
is one of the main sources of revenue oj nearly every civilized state. 
It is a confession of feebleness in which I find myself wholly 

unable to join. 

“While I have no doubt that Congress will find some means of 
surmounting the present crisis, my fear is that in some moment 
of national peril this decision will rise up t■ ’ rust u 

paralyze its arm. 6 I hope it may not prove the first step toward 
the submergence of the liberties of people in a sordi despotism of 

wealth. 


"As I cannot escape the conviction that the decision of the 
court in this great case is fraugh t with immeasurable danger to 
the future of the country, and that it approaches the proportion 
of a national calamity, I feel it my duty to enter my protest 

against it.” 

It will thus be seen that, when the two decisions are taken 
together, the court divided as follows: 

l of whether or a l a^ —-—* - - 

On the first decision: Affirmative, <■; Nega- 

_ L _ . * 


1 On the question of whether or not a tax upon incomes from 

^ . 1 /-» i 1 * •_.A __4- C A • *\FofrQ- 

rent is a direct tax. 


tive, 2. 


Affirmative 


^ V/ll l/Al V - -- ' m 

2 On the question as to whether or not a tax upon income 
from personal property is a direct tax. On the first decision: 
Affirmative, 4; Negative, 4. On the second decision: Affirmative, 

3. On the question of whether or not the unconstitutional por¬ 
tions of the law rendered the entire law unconstitutional. On e 
first decision: Affirmative, 4; Negative, 4. On the second decision. 

Affirmative, 5; Negative, 4. , , onfQ - 

4. On the question of whether or not the law offende g 

the rule of uniformity. Affirmative, 1; Negative, 8. 

The most curious thing about the result of these 
if we take the opinions of the Court at their face v a ue— , 
the point which had been considered settled for one hundred F»X*, 

«Judge Brown’s apprehensions were World* 1 War—it certainly 

could not have achieved victory~but f° r . * Sixteenth Amendment* 

Income Tax Case was overruled by the adoptionoftheS^xteen ^^^t it wa a 

And in view of the length of time which .t took to p »ralyted in • 

by the merest chance that this country 

great emergency because of that decision. 


decisions— 
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and on the first argument argued more as a matter of form t ian 
m the expectation that it would affect the decision—namely, the 
question as to whether or not the income tax offended against the 
rule of apportionment—became the decisive point in the case, and 
vvas decided contrary to the general professional opinion. On the 
ot er hand, the point which was argued most elaborately, and 
le.iec on particularly and most hopefully by the opponents of the 

by * he m0St eloc i ueut c °unsel 
pain 1 s, ill - . Joseph H. Choate — namely, the alleged ob- 

jeet.on on account of lack of uniformity-was accepted only by 
Court 106 16 anc * re J ec ted by the oilier eight members of the 

We need not, however, take these formal matters too seriously 

reaT g to 6 ‘T ° f ^ Judidal Po -r, that the clnstitutfon 
by the judges. Thcv nm oi^ ;_„ ry ascertained 


bv the i i i r I ape TKc, i • —asceriained 

proof, if such wer^nTceTslf o/tTb^dn fU ; r 'f Shmg addltional 

in t rn itu i ionai system ’ and -wch f; 

which i “cl e r Z a te1 ^ Sms ” Z7^T 1 ^ 3 - 
’— A — • ■ Oilunvise these formal 


positions are quite negligible. 


there were more imnorfanPr, ' ,W Z S “ rfaCe of these Positions 
decisions. Judges do not upset a! U< i SeS /” their 

constitutional interpretation on a vTtToue ^nT? ^ ^ 

power without good and sufficient reasons A„d f h ° Vernmenta] 
could not have been the confn^d i f • And those reasons 

by Chief Justice Fuller in his two Z T s “ >S reasons assi g'>cd 

underrate the imporZ e f Mr cZY^ 10 ^ N ° r ne ed We 
leading historian w ,1. . r ’ Choatcs argument 


which a 


leading historian has described as f‘W / arguraent - 

° f th , 6 scanty recognition it has received if'd-, a! ' i, ;' aI ”~ becaus e 

' he fact is that it was Mr. CnfLZ ^° se two . opinions. 

ment, in the sense that it was his argument tif f <movln g” argu- 
move,” or rather “cave in”_ that mad e the Court 


_ _+ ^ cue v_,ourt 

expression. And it was Mr Justic^Tr l^ 011 ^ e ^ esJ Picturesque 
FuUer, who wrote the de^ive tinlon-thc" ^ ° hief Justic « 

the real reasons for the Court’s decision t! I ’, 1 . ni ° n whlc h states 

eve it is—the verdict of history that th t™ be — nay ’ we be- 

n,story that the Income Tax decision 
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was brought about not by any legalistic reasoning on the subject 
whether rents are real or personal property, nor yet by any eco¬ 
nomic theory as to shifting and incidence of taxation, hut by the 
spectre of “communism on the march,” and the fear that unless 
this march be stopped then and there taxes might at some future 
day be imposed by “a board of walking delegates.” 

Probably no decision save that in the Dred Scott Case pro¬ 
voked so much discussion, opposition, and discontent as the 
Income Tax decision. The criticism was widespread, finding ex¬ 
pression in both the professional and the lay press, and also in 
the TTfl.lla of Congress. Also, like the Dred Scott Case, it became 
the subject of political platforms. The National Democratic plat¬ 
form of 1896 contained a plank which read: 


“We declare that it is the duty of Congress to use all the con¬ 
stitutional power which remains after that decision, or which may 
come from its reversal by the Court as it may hereafter be consti¬ 
tuted, so that the burden of taxation may be equally and impar¬ 
tially laid, to the end that wealth may bear its due proportion of 

the expenses of the government.” 

It would be difficult even to summarize here the expressions of 
opinion in the lay press. The event is of so recent occurrence as 
to be remembered by many, and has been referred to too often 
in political discussions not to be known to the student of our po 
litical history. Some reference must, however, be made to the 
legal publications. Mr. Francis R. Jones, writing in the November, 
1895, issue of the Harvard Law Review, said, by way of introduc¬ 
tion to the discussion of the legal points: 




resort not 








two other of its 



branch of the 
laid down a doctrine 
law for nearly 





iso 
s, and 
function of 
ers an opinion 
to what has 

s, it is neither 

_ ^ * * • 



in which is 





which it is 






is absolutely necessary to the science 

survival of correct _ (PPHH I 
be subjected to analysis and to whateve 

of the reasons g 
monstrably wron 



nor un- 



Indeed, it 






for it mayd 
concensus of 


such a judgment 
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suggest. If 
opinion of the legal 
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will stand*” 6 W ° rk ° Ut the right * If ifc be demon strably right, it 

Mr. Jones then proceeds to show that the decision was demon¬ 
strably wrong. In the course of this discussion Mr. Jones says: 

hv “tH iS rl° r e T n °. ted that in both the elaborate opinions delivered 
conclusion of the Court. . . . Furthermore, the as^ertfon may be 

of the Sty oAhe Court"’ be '*** “ SUPP ° rt ° f the conclusion 


Referring to Chief Justice Fuller’s statement in summarizing 
his points “that the distinction between direct and indirect taxa- 

I 1 n i — J _ 1 1 j 1 tm . 


, , ,-miu mairect taxa- 

Jones l y T* U UnderStood by the framers of the Constitution,” Mr. 

of th?whole subject,T*would pe?haTbe ^ V6Iy r00 ‘ 

that upon Which is contained ^ f ° Und t . en P a 8 es Prior to 

The Chief Justice writes: ‘M^MS^or^MAiana' 16 ^ 

that - onAthen 

members of the Constitutional CoAenUon AndAiaA 0 ‘ W ° ? f A® 

time gave the words the same i? d s . tat , esraen of that 
dently be affirmed, with aU deferenc e P that no Can > confi ' 

of the United StatTfn %°L be pi? ° f , the Supreme Court 
should in the end prevail, H would not ^The^ • <mrf Trust . C ?■ 

very recent times of such an ev^nf « u be instance within 
Court have overruled a line of deefsions unon I* 16 m ^ orit y of the 

‘ u “* , «i»- 


publication was Mr. Sylvester Pp„„! f h ® dls PUtants in that 

Oregon, who not only aCS I?T - f * ° ne time * ovet ™ of 

made this decision the occasion for 8IOn ,® s “* ltse lf wrong, but 
Judicial Power. He ^, u P°» entire 


warrant 


, . V ” exercise by th. 

legislation unconstitutional; and 


Congress to take the occ*don to “ d he ““^lled 

mg the decision and impeach th* ,• j y ? ls Power hy disregard- 

PmCk the W*'* »/ they should person 
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nullifying the law . Said he, in concluding an elaborate discussion 
of the right of the Judiciary to declare legislation unconstitutional: 


“We have, during this time, been living under a government 
not based upon the Federal Constitution, but under one created 
by the plausible sophistries of John Marshall. The Supreme 
Court has not contented itself with its undisputed judicial pre¬ 
rogative, of interpreting the laws of Congress, which may be am¬ 
biguous, for the sole purpose of ascertaining its intent and 
enforcing it, but it has usurped the legislative prerogative of de¬ 
claring what the laws shall not be. Our constitutional government 
has been supplanted by a judicial oligarchy. The time has now 
arrived when the government should be restored to its constitu¬ 
tional basis. The duty is plain and the road is clear. If Congress, 
at its next session, would impeach the nullifying judges for the 
usurpation of legislative power, remove them from office, and in¬ 
struct the President to enforce the collection of the income tax, the 
Supreme Court of the United States would never hereafter presume 
to trench upon the exclusive power of Congress; and thus the 
government, as created by our fathers, would be restored with all 
of its faultless outlines and harmonious proportions.” 


Perhaps the ablest criticism of the income tax decision was 
given by the editor of the American Law Review in the course 
of an editorial discussion of the decision. Without referring to 
the detailed criticism of the article we shall quote here its con¬ 
cluding portion which contains a severe arraignment of the theory 
of constitutional power underlying this decision from the pointof 
view of a writer who believes in the Judicial Power as such. e 
therefore reproduce his remarks in the margin. 

T«A second reflection is that the power which the Supreme Court erf the 
United States is called upon to exercise, m enj orning the executive b 
government, wee never Ranted by. the conet. tut.on .but wee 

no other country in the civilized world does the judicial branch . gove ^ 

of the legislature. If the president in this instance we ^f ,j° h ® le ^ i le J. f or the 
and execute this law in all its ^ot'^Tanpv^n the Messenger’ case, ex- 

very officers by which, if at all, the Circuit and District ^Courtei ot tJ n < ^ t raordi- 
States must execute their decrees. The power of the co _ _ ^jj e executive 

nary jurisdiction involved in arresting tEe ^uUon f this fljssent y of ^ branch 

of the government, which assent is -“thTtaundson is, inform, directed 

the same—an obstrurtiou, by the tedicaal , of the, e0 vemment cannot be carried 
rafrnf ) B the revenues without which the governme 
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This writer thus explained his trenchant criticism a year later 
in connection with a discussion of the Democratic Platform of 


1S96: 

\\ ithout expressing any opinion—said he—upon the general 

nt, P rdvth°e r nZ^ r : et r ° f ,f heSe tW ° ^solutions, and discSng 

judiciary Neither resolution exhibits any purpose as has heen 
amendment °injiting'th te f t * le Fed f a ‘ judic ' iary by » “ustitutiona" 

terms^hougHher! Elsewhere In tt?*! **“’ Z 868 *° short 

-pposed to life tenure in the public service.’ What is 

on. If the judicial branch of the covommpnf hod u „ T 

executing the statute, its position would have Veen nS u P° n f to assist in 

judges would have been entitled to sav: 4ere is th^ ro^H^f A f ° r then the 

a \ we are bWor n to support- ’and here is nn paramount 

with the constitution, which we are not sworn tn ? of Congress in conflict 

yield our support to the constitution- and must rif^i and , therefore we must 
of a law which violates it.’ ’ d refuse to aid in the execution 

This brings us to a further reflection whieh + r , . 
of our constitutional develonment whan 7k’ hlch ls > m the early stages 

on the ground of their being opposed to the f° Set aside legislative acts 

“ neither plain nor clear. What has hkheftn 0 6re ^ a . case wh «re the conflict 
on 6 ♦hi b i Cl h - P ? VGS thls ‘ The ^ct that thebest lwver^l ?>. 0Ur OWn colura ns on 

(he subject is hopelessly divideel SsS oni ^<, ?h" 'T” 1 * 8 an “P^on upra 

„.i . a , c /' Indeed, it appears that in the convent;™ 3 ^ e ®t r0n gest confirmation of 
of the W <?f- under consideration, the question fraraed tb e constitution, 

oi the expression ‘direct taxes» and . question was put as to the meaning 

profe^ional and judicial opinion is evervwh F8d i 4 < 3 uest; on upon which 
o doubtful Question, This bein^ R a + 1 , ^. ere , so hopelessly divided is thnrof^ 

Se r .ut^ h Md the jPdge,''(O «»y‘S r a hand^/Vf 1 °« Kr America^ 

"But this leads to "he' furthe^L! 0 ^-™ 111 '? 1 in “ecuting it 1 terferm e 
ST1 U ^‘°.“! d P«l«Ptheut W pa^d“a„°H D ,h ha , 1 A hat d »y doctrine in our 

officers of the govSSuent “n nl" 18 ^tutional bcfore h e eX e^„ hC 

iones, and on the ground nf ^i; are 864 aside on 

limitations noTfo^d Tn^v'17°':". m ^ govemmeK^ 

t° be hanm^Ted upoTthe ^ 6 “ 1 in ! Ws income Ti ^eThe 0 ! 

“Nay it ap^ara ^i to do - 68 ° f the -questions 

^wS iffiLdC ** 

Jiagi V'xP 


casuistic 
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said about the decision in the Income Tax case is certainly not 
more severe than what was said in some of the dissenting opinions 
in that case. It is safe to say that the Supreme Court of the 
United States will never draw down upon itself the animadversion 
of a political party as long as it confines itself to the office for 
which it was created,—that of administering justice and deciding 
‘ judiciuTy questions.* But whenever it interferes with the political 
departments of the government, it is liable to meet with resist¬ 
ance, and it ought to 

of its previous decisions, one of them rendered at a time when 
two judges sat in the court who had been members of the conven¬ 
tion which framed the Federal Constitution, it decided by a bare 
and shuffling majority, that Congress had no power to raise money 
bv means of an income tax without an utterly impracticable and 
uniust apportionment, it attempted to tie the hands of Congress 
in a manner which would be most disastrous in the event of a 
foreign war, blocking our ports and cutting off our customs 
revenue Soon after this decision was rendered, a war with Eng- 
land”was threatened over the Venezuelan question. If such, a war 
had been flagrant at the time when the case came up for decision, 
it is safe to say that no such decision would have been rendered, 

_or that, if it had been rendered, it would have been disregarde 

by the executive branch of the government, and, would 

authors as marplots and traitors. (30 Am. Law Rev. 58 ) 

. See interesting discussion by Mr. Edw.rd ^ Whitney^ Ae ^Uity^of 

5&£Tx£ c&oS'Xr 

Law Review, under the title The Income Tax and The Constitution. Am g 

things, Mr. Whitney said: merits the first 

“If the new law were taken up for considerationup t ^ the “ rarious income 

greater weight because they were unanimous upon the P^ n ^ onsti t ut ion itself, and 
one of them was substantially contemporaneo judges as to the meaning 

of the words used in that instrument, ' an / waa regarded by five out 

greater weight because it was later in . p . distinguishable from the earher 

decisions alike are m the past; that there is no prea decis i on at another 

correctness of a decision at one time in the^ P ^ contemp0 raneous construction^ 

of 1895 were not those best calculated to produce we i K ht due to the dia- 

constitutional development should not . . g ve to four decision 

accident, and that the vote of the odd judge m a nve 


8 


in 
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White, J.: 


APPENDIX 


tradicto^ Theories! 11 " 8 ^ ^ ^ reargument seem to me to involv e a series of con- 

decision T"he XttofSTwUch'dlif’* °J the Carria ? e Tax Act a-d ‘he 

ing only to a tax on 1° ^ l? 8 tc l be considered as apply- 

decision is faulty, and, therefore the inferln^ S ? IC J ^ at this view of the act and 
the same time reference is made to the nnm' G ^^uced from it is erroneous. At 
Tax Act was passed in violation of thp °rn^> °/* ^ r ' ^ a dison, that the Carriage 
which held it constitutional was wrong ^How^thi^H^f^ he ° ce , thafc the decision 

regarded the decision which affirmed its vlfa;k° D9tltUtl0n ' aDd , how he coul(1 h*ve 
were not in accord with hig view of thr> m ^ 39 err ® n cous, unless Act and decision 
ment also fails to elucidate. 6 meamn S of the word ‘direct,’ the argu- 

an d on 9 the C Const!t°u ttn ^fnce^h P r r , acticalI JL aI1 the theoretical 

formerly referred to with the ndHitirm d capitation taxes. The list of writers 
IW’ R 0 ^ C i?° Ie i’ Mlller > Bancroft, the hiSoria^onh/r 11 “ ent ioned, includes 

Von Holst. How is this overwhelming con f der \| BatCman ’ Patt erson, and 

^ rflcEfin the HyH°n to h . b « rc e ard e<i. be. 

m£Iio,, 10 “ J 3XeS ’ and in the same breath b order* t d o reCt Were onI >' J and and 

Kp&zr to,d thnt £ 

feSn ^“‘‘^‘and 6 ca* a, eon- 

Sshes a a m°n fg foundation for the argumentlhat ttt? that - \ heir unanimity, 

tC does th? contenHon and Safe 5 guide aa to whaf that 

were so feeble as to “ ade > unies s we are to hold that all f k 6883 ” y lra Pbed 

—- aS t0 ^ kd mt ° CODclud -g that the Z^cided 1 

accident. On the other hand if if k d n0t 

the judiciary was weakened in iaqc u® true that the confidence of th~ , 
point of political controversy m 11^ f n ^yerruling of earlier decis^on? 6 ,^ 6 m 

would feel ohar g ed Ki °h the dS?y o/’p^Ja^ ^ nV" 

the^ Sui 6 " If ?°/ ld be^^Xt C E l ^ n r n ould fT t “ ia “= 0 ™ 

oourt, however uawfc it a d '' 1 h Cl,C ' ar j; would become mS?* 0 ’”® °L th ° disU ?<“ioo 
Sed.° P l5e a problem “a“ d ? ffi T ♦» ^TconktT 1 ^'^ 

01 To ]‘>™e“eSrtt 

heed" 1 » ich lawyere hope that the £iS? 

.. J*. . be observed th»i _ ... . DeVer be 


the peopfe' in*Th^Tudida^ 1 '!? “T 8 to predomlna'te ^ *1 

importance both the reeBfnhii ff erns . to weigh heavy if ’ nn t „„. be ,, confidence < 

the restoration to the governSen^of ^ ‘H • rue mea oing of th^Consf 0 ?^ 8 * 1 1 

g vernment of one of its most important powera 11 


m 
and 
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decide, and unless we are to say that the true light in regard to the meaning of this 
word ‘direct’ has come to no writer or thinker from that time until now. 

“Whilst it is admitted that in the discussions at the bar of this court, in years 
past, when the previous cases were before it, copious reference was made to the Jjn«-s 
of authority here advanced, and that nothing new is now urged, we are, at the same 
time, told that, strange as it may seem, the sources of the Constitution have been 
‘neglected’ up to the present time; and this supposed neglect is asserted in order to 
justify the overthrow of an interpretation of the Constitution concluded by enact¬ 
ments and decisions dating from the foundation of the government. How this 
neglect of the sources of the Constitution in the past is compatible with the admis¬ 
sion that nothing new is here advanced, is not explained. 

“Although the opinions of Kent, Story, Cooley, and all the other teachers and 
writers on the Constitution are here disregarded in determining the constitutional 
meaning of the word ‘direct,’ the opinions of some of the same authors arc cited as 
conclusive on other questions involved in this case. Why the opinions of these great 
men should be treated as ‘worthless’ in regard to one question of constitutional lav, 
and considered conclusive, on another, remains to be discovered. 

“The same conflict of positions is presented in other respects. Thus, in support 
of various views upon incidental questions, we are referred to many opinions of this 
court as conclusive, and, at the same time, wo are told that all the decisions of thi> 
court from the Hylton case down to the SprittgeT case in regard to direct taxation 
are wrong if they limit the word ‘direct’ to land and capitation, and must, therefore, 
be disregarded, because ‘a century of error* does not .suffice to determine a question 
How the decisions of this court settling one principle are to be cited as authority for 
that principle, and, at the same time, it is to be argued, that other decisions, equally 
unanimous and concurrent, are no authority for another principle, involves a logica 

dilemma, which cannot be solved. ... _ 

“The decision here announced holding that the tax on the income from real 
estate and the tax on the income from personal property and investments are direct, 
and therefore require apportionment, rests necessarily on the proposition that tne 
word ‘direct’ in the Constitution must be construed in the economic sense; that is to 
eay, whether a tax be direct or indirect is to be tested by ascertaining whether 1 _ s 
capable of being shifted from the one who immediately pays it to an ultimate con 
Burner. If it cannot be so shifted, it is direct; if it can be, it is in irec ■ - • ■ , 

that meaning, taxes on business gams, professorial earnings, and salaries * e . 

It follows, I submit, that the decision now rendered accepts a rule and at ong m 

adoption of the economic meaning of the word destroys: the decisions, andtfg. “ 
turn destroy the rule established. It follows, it seems to , ‘direct’ or the 

constitutional significance of that teraa. But it roost rest up in reason 

be sustained. Resting on neither, it has, to my mind, no foundation 

Wha «This contradiction points in the strongest way to what ^atitution 

flunk how conclusively the JST^ot be™owSd^n tS 
Sie*woKi 1 ‘SjectVn D the^Constitution is tJbe interpreted in the economic sense, snd 

be consistently maintained. ^ ^ ___ it. It takes 

"The injustice of the conduaon 
Invested wealth and reads it into the 

of property, which cannot be taxed wruuui “pr V n vent or the author, 

pafimof uxe minister, the doctor, the P r “ f ^,““>SSt^uSTwUchtte pf«- 

thrn m-rehMit. the mechanic, and all other forms of industry upon wrn , ^ 



parity of a people must 
which 




depi 

isult 




it an instrument of_ the gmyom jrmt, -^“r^-^ins of the 

qm yma.Hy when, in order to do so, the decisions of ti'ra oolicy of the govern- 
writers and pubUeists, tradition, practice, and the settled p cy 

m m t must be overthrown. 
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that the doctrine of apport ^nm on conclusion involves, mitigated by the contention 

taxes on all real estate P and SS2J, ~ ^ appIled to indirect 35 weli as direct 

ample power to reach such DroDertv P^ r ® ona j .property, leaves the government with 

must be imposed by the 7 rule of aDDortiJSmenV^ aU ’ beca, f se the tax. it is now held, 
lute inequality and injustice of tavi«<r wealth , according to population. The abso- 

apportionment according to popiJEti™^ enn£tP?^ ltUt i on ' by which the rule of 
“ indirect 6 Sw ruJe ^ cJude ^direct t^xes on roll est^randTxe? 11 ^ a t I , estate 60 

stitution the most flagrantly unjust unemiftl an^ 8 ’ bon ^ s / e ^ c *> reads into the Con- 

any C1 vilixed government. ... It is dear’ then^h^b* +k St + ei ^- of known 

power of taxation in reeard to Vi a ’ 1 , > 1 think, that the admission of thn 

that the tax must be distributed by popShtUoiTind’SS^’ C ° UI ?, e i. d " ith the restricl 'on 

wmi r d ° £ u -v y adn5t Sssrs srzg 

‘-ThS detStStee , S t ffe Of S eir foun ^™ “ ' red Bpectre ° f revolu - 

<wr impost, excise taxation and the^tTcf o/^^ 61 '? 6 ?^* Xt lea ves oSly the Un’ff 

nde of apS)rti0Me" r^ 6 - 0pinio11 «w holda^e^ot^ ' 

national comDlication« thf 1 CMe of t OTei S^ war, embargo hWku^T subject to the 

J^ofthe accumulated inv™atef pronCTU, 0 ^ tori ® ’ t “ £ati ° n wo2d°diMpS^ r r 
J^ng to the impracticable rule o™SSuLml m ? Unt '? Mul<1 be read»d7SSSt 

S' of 

«-nunent wou.tfo.ua be o*f ^ 
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P ERHAPS no other case or group of cases better illustrates 

the fundamental fallacy underlying the Judicial Power or 
better exhibits its essential weakness as an instrument of 
government than the group of cases known as the Insular Pos¬ 
sessions Cases, which attempt to define the relations between the 
United States and the outlying territories acquired by the United 


States as a result of the war with Spain. 

Curiously enough, these cases, formally, dealt with the same 

general topic as the Income Tax Cases—the power of taxation 
given to the Federal government by the United States Constitu¬ 
tion—although the real question involved was entirely different. 
The real question involved in these cases was the political relation 
of the United States to these newly-acquired territories; or, rather, 
how far these relations can be supervised by the Judicial Power. 
In form, the question was how far the United States Constitution 
applied to these new lands. In the popular language of the day, 
the question was: “Does the Constitution follow the Flag. 

The question was brought up for decision in a group of cases 

*n which certain importers resisted the collection of impOTt u les 

.. • e _ Dinn jor some 


>n 


articles of merchandise coming from Porto Rico. 


time 


IIZ16 alter uic - -* „ , D .l 

glands in question were ceded by Spain to ^ Urn ted^S a es,^ 


lewly-acquired possessions on the theory that 

Lewiy ow! ^ ^ A^;i I9fh 1900 . there came 


remained 
into 


known 


came 

This 


enecb an aci u l vyuu 6 iwo ^ j 

Act established a government for the Island o^ or ® 
also provided for a new and different schedule of duties top 
on articles imported from Porto Rico, from the duties payable 

other imports under the Dingley Tariff. n „ Timav Bid- 

-’he two most important of these cases were De 
(182 U.S* 1) and Downes v . Bidwell (182 U.S* 244) 
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questions: (1) Whether articles imported 
• “ P f ° R,cn be f° re th e passage of the Foraker Act were sub- 

mov ln 'f H I" th , 6 Dingley Tariff Act ’’ and (2) Whether the 
were consth ! * Act ira P° sing duties upon such imports 

their cessf™ h° n q ' • ^““f 1 f ° r the im P or ‘ers claimed that upon 

ca^e nart of t/ nTJo United States - these territories be- 
came part of the United States, and f.Wo^r . .. 


and became “domestic” territory wifMnTLT * t g 

stitution and the revenue laws and thaf»“ eanlng o{ the Con - 

Dingley Tariff Act became inoneraH™ ’ t Sequence, the 
of the feet tfc.t •* f. , “operative upon such cession by reason 

claimed that no LTJ' ™!* to .l° T , ei ^ territory. They further 


importations from these Writ es be luse'These^teH 0 "'’ UP °" 

upon merchandise coniine “ d Congress cannot impose any duties 
another. ® fr ° m °" e part of the United States to 

The Supreme Court, by a bare maiorite of 
accepted the first and rejected the second ^ “ 630)1 Case ' 

the thing about these decisions which makes'them^nf ^ 

judicial history is the fact th*t o 1 +k [ ,, tftem uni( l ue in our 
together, the majority in each of th p ° Ug ^ eSe , Cases were decided 

constituting the minonty te the l? r ° f the four i“ dgaa 

the majority in both—Mr Justice Brn PlU \° ne - JUdg6 wh ° was of 
of being the only judge who was ^f th haV “ g the distin otion 

the first of these cases, the majority consistedofTh- f Cases ' 
and Associate Justices Harlan White b.-u 0 """* Fuller 


the minority co^T^S ^ ** 

cKenna. In the second case thp fm * er> Shiras, and 
the minority in the first case ’and Mr Justi^R^ 0 constituted 
^e majority; while Chief Justice Fuller T ? eomposed 

"The d^i e „n a te thrSsTc " P the ^ori^ 46 J “ Stice8 

^ n :L P alT E 4,16 

foreign country,” and the Dingley Tariff A mland ceased to be 
operative with reference to that island tj, ® reu P° n became in- 
the United States upon imports ^ hedutl <* collected by 

S 'tT'- “r XSt.i'j'r *? 4 

«sum m the second case was tn +k q a , oe refunded. The de- 

that Porte Rico ceased to be foreign tertte‘ hi "^^tanding 
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sion, it did not thereby become part of ‘ the United State?,” within 


r — — 

the meaning either of the provision of the U. S. Constitution that all 
duties levied by Congress must be “uniform throughout the United 
States,” or of the provision which prohibits Congress from levying 


import at 



ed States to 


another. Congress is, therefore, free to lay duties upon importa¬ 
tions from Porto Rico at such rates as it may see 



Judge Brown delivered the opinion of the Court in the first 
case. Judge McKenna wrote a dissenting opinion, in which Judges 
Shiras and White concurred. Judge Gray wrote a separate dis¬ 
senting opinion. In the second case there icas no opinion written 
on behalf of the Court. 1 Judge Brown “announced the conclu¬ 
sions and judgment of the court,” and wrote a long opinion in 
which he set forth his own views of the subject, wl ich Enabled 
him to be of the majority in both cases, although t he decisions 
seem to contradict each other. Judge White wrote a long opinion 
for himself and Judges Shiras and IVtcKenna, attacking the posi¬ 
tion of Judge Brown, in whose decision they were concurring, as 
well as that of the four judges who constituted the majority in 
the first case and who were now dissenting. This nominally con¬ 
curring” opinion commences with the following curious state¬ 
ment: 



“Mr. Justice Brown, in announcing the jud 
has in his opinion stated his reasons for his 
judgment. In the result I likewise concur. As, 
reasons which cause me to do so are different from, 
flict with, those expressed 

i Our readers will recall that the last time this happened 
Cases, about half a century earlier—during the Penod of U- 
nificant, for it denotes a similarity in the character of the e 
this happened. Each was a period of transition—the breaking up 

order and the attempt to adjust political r~--* ——^ Tn the one 

confusion was a prelude to t he Civil TN ar, 

._ - .1 _L__* L _ 




nt T 



S IB 








was to 






start the country on the road to unhampered 


American 


ment. In the other it was an afteiw.^ — ~ r .—~c ~~ . t v, p c i v 
broke this country’s “insular” position with respect to the rert 

world, and set it on the road to Well poll tik&s one of e , . , j pv6 j 
t+ ia interesting *** nr»tp in this connection, that the confusion which it 


It is interesting to note m tms iuuu^uuu, — „HiVh w 

both instances waa the atoost mev^tabl^result^of^the otheT 


our real rulers. In 



ruitra. m cauu J c?— —'— . * , . • £ 

than those involved in the problems with the solution QA 

_ . *««« 1 A 1 _ I* ■■ ."I t O rn OT T n f 







among the people themselves, and the 
much more difficult, and less satisfactory 
if the people had been ruled by the legisl 
tary governments. 



of adjustment, 





gove 
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whic^coXoT me.^^ becomes my duty to state the convictions 

m e morfnH, Gray ’ Wh ° in the first Case wrote a short dissenting 
took an T*® COncurrin S option, in which he 

otht Tudeef elth 6 hT t,0n ’ differing S ° mewhat from al1 the 
that ho g ’ f t Ug l he states ln the introductory paragraph 

u. ®r eS Jn subs,ance ” w ith Judge White’s ODinion. How 


far he 6 r-M S ti eeS “ m f ubstance ” with JufJ ge White’s opinion. How 
of this Ssfon 6 PV f T JU t dge f hUe wiU ap P ear in the ™urse 

on behalf of all the four judges who dissented £Thi. cL?"3 

Po^n SSL 5T Wr ° te 3 diSSenti " g a P-ion Twemng 
FuUer P * ° f the ^ m ° re ful ^ than was done by Judge 

faeUhlt fi rh?dtfsioLtThftf OUt °r S i8 ’ ° f C0Urse ’ tha 

by the same court, seem tl L in.ZT' T‘f 3t * he Same time 
one of the nine iuchres nf th <a tGr confllct> and the only 

them was Mr. Justice Brown Th™ 6 C ° Urt Wh ° could reco «ciIe 
considered the decision in e * Jnin ® rity in eac ^ of the cases 

were of the majority. One of the curio J Vtl'T™ 7" h ** 


Onp of 111 wmcn they 

]s, that, the two cases having been decided toe * 3 .f' bout these case s 

- authority for its potion while tht mZ > ^ ™ 

case appealed to the decision in the De Tim ?I ln tbe Dow7le * 

Cas ® 8 ’ “5 “deed, in this entire Ziel of ^V" 1 b ° th ° f these 

analyze his position first. This ma.v ho ases ’. lt ma y be best to 
b Upon the cession brS to r n Tr ar “ ed “ foUowa •• 

So p° f P f° Ric °’ tha ‘^l-d ceted to be f ^ ° f the 

countries,” became inapplilbie to tonoT?-? 3 from “ forei gn 

2. The United States Constit^ti™ k « “"f fr ° m that “land, 
nent adopted by the States composing the ^ s ? ru ® ant of govem- 

he possible exception of certain guarantt^of r ? rovisions . with 

7’theTr Ti r ^ 6 ° nl « 
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3. The provision of the United States Constitution which does 
not permit Congress to levy duties on merchandise corning from 
one portion of the United States into another, and the one requir¬ 
ing that all duties should be uniform throughout the United 
States/’ therefore, apply only to such portions of the United States 
as lie within organized States. It does not apply to Territories, 
for instance. It therefore does not apply to the Island of Porto 
Rico, which is United States territory but not a State within the 

Union. 

Under this theory, Congress has, with the exception noted, 
plenary power in governing territories of the United States—not 
being restricted in such government by those provisions of the 
United States Constitution which restrict its legislative power 

when legislating for the United States as such. 

The position of Chief Justice Fuller and of Judges Harlan, 
Brewer, and Peckham, may be stated as follows: Upon the cession 
of any territory by a foreign country to the United States, such 
territory becomes a part of the “United States” within the mean¬ 
ing of the U. S. Constitution. And while it is true that, in gov¬ 
erning territories, Congress has the combined legislative powers 
of a State and the United States, that power is nevertheless sub¬ 
ject to all of the provisions and restrictions contained m the Con¬ 


stitution. 


White. Shiras, and McKenna, may 


summarized 


5UIUIIicWiz»cu tuuo. - --1- ~ . , 1 

any territory from any foreign power, such territory ceases to be 

" But that does not mean that it becomes part 

4* * m % ■ K_ __ 


"ioreign territory. —- » __ 

of the United States. This last can be accomplished only by an 

act of Congress “incorporating” the new territory into the United 
States. It should be borne in mind that the act of cession 
ritory by one country to another is accomplished y 
making power of the respective governments invoked. In * 

_. i f xi.. ctofoa omvemment 


treaty-making 


puwci W**'' —-- “ 

which transforms “foreign territory” into “domestic” territory 
But it is not all “domestic territory” that is part and paree 
“United States.” Territory may be acquired by the United S . 

and owned by the United States; but it is not psTt^of ^eUn^ 

States until “incorporated 
Congress* This 


L?1 UU1 OI^/U -- - | 

act of “incorporation” need not be a formal 
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ll™Lh! in „ 8 th K w ne T ,errit0ry is beine “incorporated.” 

r^;tr i ' h re r f , to a ,erritory *• 

pended in a sort “twiSh^one ^an reraains eus - 

■ ween foreign and dome^fe ’ lnterrae<l,ate p ° siti °n be- 

tice^mimThi?^ 6 ^'^ 18 very rauch akin to that of Jus- 

limited to a “tTonri “ d d “ c territory fa 

tfajIMll °nai period which must nnf h* i_. 


point 


ititution o‘,uhi, nbject M t ‘u'aff l ”°,^ V viewo l the Con- 
by the ad hoc majority in each m s *> „„ j » _ 


conflict in g theories of the U SCoZfTr Up °%l Undamen tally 
Preach a majority ia L The nearest ap- 


uuuges narian, Brewer and p„,.i ,u j. ulJ er 

eat block in this division of’the Court ^?~ c ? nstlt . utln g the larg- 

ta the group consisting of Judges White Shirl/and°M n S- mberS 
ealiy a lone hand. Judge Brown decidedJ so diff^ 

ri m r r oi tbe Court. dl ^ enDg ,n hiS 

Uonal law, the respective of^‘er ,enCe d of cons titu- 

F^Jer and led by Justin Harla^s^^fund^ ““ Justice 

thepobey Of Imperialism, and themW ^ ^^ opposed *» 

V- S. Constitution which would neiW ^ const ruction of the 

°r «ay territory K.I- *"?. part o! the United 

as a subject colony, to be govern !L k mt ^ States, to be 

“ «*bi«U Congress to, reau,ta: On the 

to newly ^ °**‘ " the 

of tbe ConiSu^n W* 41 ! ” P ? idoa “ 

^ ’ “tt^tely, by the Judiciary 
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in legislating or deciding for the United States. As a practical 
proposition this view of the Constitution makes imperialistic ex¬ 
pansion impossible, as it would not permit the United States to 
acquire any territory to which it was not ready to give at least 
those rights which are enjoyed by citizens of the United States in 
organized Territories, such as existed within the limits of conti¬ 
nental United States since the formation of the Government 
under the Constitution. 

The other five judges all favor imperialistic expansion. But 
in varying degrees—both as to the kind of expansion and as 
to the degree of judicial supervision of acts of Congress in relation 
thereto. Upon careful analysis, it will be found that each of the 
three positions within the majority in the Downes Case is a com¬ 
promise between the desire to give the United States a fiee hand 
with respect to imperialistic expansion and the desire to maintain 
judicial control over the acts of Congress with respect to newly- 
acquired territories. And in the compromises achieved by the 
three groups within that majority, the latitude of expansion al¬ 
lowed is in inverse ratio to the degree of judicial control mam- 


Judge Gray’s position is that least elaborated, but its outlines 
are nevertheless given. And we may say with respect thereto 
that it is nearest to the minority, both in respect to the kind ot 
expansion allowed, as a practical proposition, and m the degree 
of judicial control maintained; although Judge Gray procee s, 
like the rest of the majority, from a theoretical position which 

is utterly irreconcilable with that of the minority. 

Then comes the middle group within the majority, consis mg 

of Judges White, Shiras, and McKenna. They would give e 

United States a very wide latitude in imperialistic expansion, 

there is a limit beyond which they would not go. In order 

the United States may not overstep the limit, these Judges y 

« i „ ___ U n n Kir fI(!L 


me UlllbCU -- Mr • * 

the Constitution begins to apply when Congress as y 8 . , 

the newly-acquired territory into the Unuea 

although aM nficd not be formal. As a practical 


incorporated 


States, 

proposition, this leaves it to the Judiciary ■ the 

has bo acted as to “incorporate” the new territory wth 

United Statea. This haa a double effect: On the oneh &nd 
evtf the question of a new acquisition comes up, pourt 

the President must reckon with the fact that the Suprem 
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TZiZZrrU*7 ° f With ^ference to the newly- 

__ y as an act of incorporation/’ This mii«t r»f 


This must of 


^ V/Vllgi 

acquired territory as an act of “incorporation. " Thi 

tTatTlr™ “ a ^ ° n the lust ° f action. For the 
treaty-making power would probably not care to take the risk of 

Sott, Wp7 a r„“ e Su Pe h Cted evert ° bec0rae a 

S^trz-'theii w r become - “*raE* ^ 

take it into their heads ™ 6 declSe^h^t^on j™’ Sh ° U ' d 

rated” the territory. And the W tha ‘ ^Congress had “rncorpo- 

halt to the process of exrwnsi ^ eme C °! lrt couicl always call a 

making such^Xation7^ a liberaI P oIi ^ 

Constitution serves as a check nDo/cv/ 30 •’ ^! >S tl>eory of the 

Court can always ^TlithZ th a T a F<>r * he Su P reme 

offends those provisions of the Pe‘ ( ,T piece of legislation 

damental rights, and is therefore invalid^CWhVp 1 W ' th fU "‘ 

so acted with respect to the particular i ° + ’ that Congress ha ^ 

corporated” it within the “UnUed States f, mt ° ry , 113 to have — 

fore ceased to be a territory in ’ an ^ ^ has there- 

irifhw the United States—thus stonSna Se it and tn eCOme S territory 

me judge h B terr , it0 7 at the discretion of g0Vem ' 

Judge Brown’s theorv e-ivoa th n T r r r, gress - 

tude with respect to imperialistic ,7' * m< * i the wid est lati- 

makes the Constitution, with ite man r an f° n ’ f ° r that theor y 

We power of Congress, practically in^belble V 0 " ‘ he ^ 

belonging to or lying within tha t t •+ j e an y territory 

as a State. While not expressly deehr^k^’ Until its admission 
is entirely mappKeable^Sr^ 6 ^ & Q>nstituti °" 
sible exception of “fundamental rivW- ... Kfermces *o the pos- 


“in- 


fundamental rights” are / ^ *° tbe P“- 

ion not to burn oil h* u • j vague to amount 

conception of “fundamental rights^ not ^“^“d him. The 

o the future action of the Supreme r* ^5 ^ e h n ed, it i s left 

lumd, the decision expressly But - the other 

5* °j ***■«« forever, and X^f^ ,° f coloniea » « 

store decun, between the Court and p P U at least role of 

^ h “ often P«>ved but a broken rS'^c ^ whUe that 

gave Congress prectiZy " T* ** ^ «■» being at 

^ 8 free band in dealing wiu, 
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colonial possessions, with only a minimum of ^uporvUi'.-n imm 

the Judiciary in reserve. 

In order to give Oongress this wide latitude m dealing with a 
colonial domain. Judge Brown is compelled to make an admission 
with respect to the United States Constitution which is never 
made by the Judiciary or by any of its supporter 
mission that the United States Constitution has not provided for 
this particular situation. It is true that this admission is made 
only for a fleeting moment, and then practically forgotten. But 
it is nevertheless made, and the making thereof is extremely in¬ 
teresting. Says Mr. Justice Brown, at the very outset of his 

nninion in the Downes Case: 


“The case also involves the broader question whether the 
revenue clauses of the Constitution extend of their own force to 
our newly acquired territories. The Constitution, itself does 
answer the question . Its solution must be found in the nature o 
the government created by that instrument, in the opinions of its 
contemporaries, in the practical construction put upon it by Con¬ 
gress, and in the decisions of this court/' 


Mr 


Brown's opinion, the answer to the question before the Court i~ 
to be sought, among other things, in the decisions of the Court 
itself, although admittedly it is not contained in the Constitution. 
Mr. Justice Brown has evidently forgotten himself twice m this 
passage—owing to the extreme difficulty of his position. He has 
forgotten himself, first, by admitting that the United States Con¬ 
stitution does not answer an important question affecting the 
government of the country. And he has forgotten himself again by 
flo gnming that there might be a decision against the Act of 
not based upon any provision of the Constitution although o 
official governmental theory is that in such conflicts the Supreme 

Court is enforcing the express m a nd ate of the Constitution. _ 

would seem—and it is the official theory of the Judicial 

that where the Constitution made no provision for a given emer- 

P*"*, Congress, « repository 

«***, »nd the dnect not 

For he thinks that the courts 

.turn to that 



of Mr 



Brown. 


to formulate a rule of aew® ® .. , 

anJ that in attempting to formulate «* ruie 
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action they may be guided by their own former decisions as to 

tuti™”^ natUTe ° f th ® government provided for in the Consti- 

Mr.^usUce^BrowiTcomes tophi' 16 °! reasonin g whereby 

tr^^r^ic r wear r ot c ™ d «■« 

- , , jerestmg. But the interest is due mainly to the 

Ol tile m U J.V . J ° 


vagueness 


Says Mr. Justice Brown; 


by deration, it 

and such as are operat ite on k- < t h!’ TT C i‘ ve of ‘™e or place, 
among the severaUtates y t ou g hout th e United States’ or 

lain tier or e^post tha I '»» bill of at- 

competency of Congress to pass a bill ot /l„f‘l 168 ’ ■ 1 ‘. « oes to the 
ances.; to J™'.%f nt a redress^S 

amendment* « of «„/ A / w «W* 


hXr. Justice Brown 


ocatea to acquire and govern a colonial P WGr ° f the Uni tec 
reasons therefor, are contained in SoZw"' 6 ’ “ WeU M h “ r ea 
“We are al r k . f°Uowmg passages: 

quire territory by ti^ty*iZZT^S he r th u at the Power to ac 

2^ /"tice MarehSf mZ 8 ^ tU8 8,1411 

** inAKta “ d ‘ the^doc- 

•II theridh ta^ 6 -i 8ava * es °r civilized, chl l dren there- 

P vileges, and mununities of eitiTOif nd entitled to 

08 01 mtizens. if su^ ^ 
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gion, 





their status, the consequences will be extremely serious. Indeed, 
it is doubtful if Congress would ever assent to the anne 
territory upon the condition that its inhabitants, how< ver^^l 
they may be to our habits traditions, and modes of life, s 
become at once citizens ot the United fetates. . . . 

“Patriotic and intelligent men may differ widely 
sirableness of this or that acquisition, but this is solelyaH 
question. We can only consider this aspect of the case so^^^| 
to say that no construction of the Constitution should be adopt* 
which would prevent Congress from considering 

its merits, unless the language of 
demand it. A false step at this time might 
optnent of what Chief Justice 
empire. Choice in some cases, the t iral 
bodies towards large ones in others, the result of a 
in still others, may bring about conditions w 
annexation of distant possessions < es;table, 
are inhabited by alien races, differing from us 
toms, laws, methods of taxation, and modes of 
ministration of government and justice 

principles, may for a time be impossible; and the question at 
arises whether large concessions ought not to be made for a time, 
that ultimately our own theories may be carried out, and the 
blessings of a free government under the Constitution extended 

to them. We decline to hold that there is anything in the Consti- 

forbid such action. 

Having thus committed himself to unrestrained 
and, in the process, to a substantial restriction^ of | 
of the United States Constitution, Mr. Justice ~ 
cessity of an apology for his course. This he has i 
the most remarkable passages ever written 

in this country. 

“Grave apprehensions of danger—-says 
eminent men,—a fear lest an unrestrained 
\i±±\^ part of Congress may lead to unjust 
tion in which the natural rights of 
tants. may be engulfed in a centralized 
however, find no justification in the action 
cent urn, nor in the conduct 

^ * * * i 
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the only instance in which this court Has 
gross unconstitutional as 
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stitution. There are certain nr in /•;«;«<, / . , 

} TT inh r**t in tkVYngloSl xon ihTrJ^ 1 

which need n n ** ****«*» * * K oa xon cnaracter 

statutes to give them f>M° n + ln cons titutions or 

encies against leaislnti or se f ure depend- 
their real interests.* manifestly hostile to 

liamerft lid Hs trLtoentof'o ‘ qUeStion of the Bri t«h Par- 
ican Revolution, and restrictinglume^T 810 ” 3 ^ ‘ he Amer - 

problems, the following observations C ° ( Untry and our 

connection: 1 ° US raay be P ert ^ent m this 

the ^d^P^er^^VnLTSM he A h Sl °f aX ° n character - 

reverse view of that character from tb t “ h »&ed on exactly the 
Brown in the above passage Accordife^ expressed by Mr. Justice 

government, the framers of the United State'V®^ the ° ry of 

Anglo-Saxons might do not onlv tl l'l COnS ‘ ant fear of what 
that they deemed it most necessarv To Xua d t°K ^ ^ 

minorities to life, libertv anr? w . afeguar d the rights of 
mg all kinds of restrictions into h ? ppmess > b y msert- 

that was in their opinion insufficient. & Not ns J lt “V'? n * Bufc ey en 

strictions—they did M elcTZt Tf P «“ rti ‘»tlo M l re- 

order, therefore, to protect the Slritv .‘ h ®, Constit ution. I„ 
bbert y. »nd the pursuit of hann 1^1= ^ •* v J ? elr ri 8 ht to life, 

Constitution, they deemed it necras^y’to'cnur ^ o PUt into tha 
United States of loTZf ^tTw^ ‘“e 

rf ^tural justice inherent in^T^L« ^ °/ the Vin 

-fc»n2 ttZ t^^tion, it must b 

fctiee yh^. ™gr * *?“"*”• "ith him in this deZnnL 

opnactti defivered on behalf k • , J 81011 * Mr 

oenaif of himself and t„. 
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a confusion of thought 

He begins the 
the question of 
. He introduces 


t.ices Shiras and McKenna i 

rather surprising in that us 
examination of the subject 
acquisition of territory under 
the subject by the following 

“It may not be doubted—says he—that by the _H 
ciples of the law of nations every government which is 
within its sphere of action possesses as an inherent att 
power to acquire territory by discovery, by agreement or 
and by conquest. It cannot also be gainsaid that, as a 
rule, wherever si government acquires territory as a 
of the modes above stated, the relation of the territory 
new government is to be determined by the acquiring pow er 
absence of stipulations upon the subject. These general 
pies of the law of nations are thus stated by Halleck 

treatise on Internal ioi al Law.’ 








his. 


known 


passage 





American Ins. Co. v. S56 Bales of Cotton (1 Pet., 5/1 
seems to agree with the passages quoted from Hailed 
question of international law involved, and then says: 

“When our forefathers threw off their allegiance 
Britain and established a republican government, assured y 
deemed that the nation which they called into being was enc 
with those general powers to acquire territory w 1C . 
pendent governments in virtue of their sovereignty enjoj 
is demonstrated by the concluding paragraph of the Declara 

‘ “ dependence, which reads as follows: c* Q tP* of 

As free and independent states, they (the United 

America) have full power to le y w * r ’ c 1 ° 1 n ^w f P ts and things 
alliances, establish commerce, and to do all other ac 


U i 


which independent states may of right do 


From 


White 


United States government to acquire 
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based upon 
st way of ev al¬ 
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there is a latent ambiguity 

a confusion of thought back of it. .. f v t 

uating both the ambiguity and the confusion o . 
of it, is by testing them by their results. T e re=u 

* t p j i * a _ - j AO f a oi^mnrc Eno ® 

him is, that the right of the United 
foreign territory and must a\e 
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right was very seriously questioned the very first time it wm 
used namely, at the time of the Louisiana Purchase And it w ** 

istence of th* which is so confidently relied upon for the ex¬ 
istence of the power. Evidently there must be a mistake 1 

And upon analysis we shall find that Mr. Justice White* 
the conception ‘'rich!-. and the word .< unqu ^“ * ’ fo 

Lf n ’_Tf ri * j 

»v nite mean when he 


where. 

has used the conception ‘‘right 

“la S^S ofI'" Wben he 


1 

by whom? 


Unque 


J ustice 


needs 


Ue4 S mTn!f S ,*°k the C ° nfusi0n of ‘bought in \I r 

Mr. j us t ice Whlte £ confused the r7gh 7fT rT I^ P ° mt - 

as a member of the family of nation. * . he 1 ,ec * States 
under the rules of international la ' .T °° a,rult other nation* 
ernment of the UnitS^ a t ^ ° f the Go- 

States, to do certain things unrW^r ?° P C of ^ Unit «l 

that government by the people of tte f™'* 1 ia 

argument to show that . .. ‘ d States - It r, 

discussion must, therefore Te thi ™ Their 

conquest, and their right to govern the ?‘ scover y, treaty, or 
they may please, cannot, of course be ^\ manner that 

nation under the rules of Intemationpi ? estloned b y any other 
mean that the people of the United Sta/J*™' But that does not 

a f onri °f Government which would * T 6 910 * ^ Tee to establish 
agencies, partially or totally from arm ?* trav * lts Governmental 

n* r aag .- ■> 


Halleck 


w “er on International Law 
S** vi 7 “I InternatiomU Uw Z 2 i® ^ 

Ded f atlon Independence was ^ ^ 0ngCT «/ Specie,. The 

Pe d °t ?f the United States aaTnat,^ 0 " ° f ^ ^ of tte 
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case. 


of government in the United States, either under the government 
as constituted at the time of the Declaration of Independence, or 
under the United States Constitution. It was therefore perfectly 
consistent for Jefferson to write in the Declaration of Independ¬ 
ence as he did, and nevertheless deny the power of the United 
States Government under our present Constitution to acquire or 
hold foreign territory, or to govern it in a certain way. 

The confusion of thought shown in the passages quoted above 
is not merely incidental in IVIr. Justice Whites opinion in this 

On the contrary, in one form or another it pervades the 
entire opinion. So, evidently answering the criticism of his po¬ 
sition by the minority, Mr. Justice White says: 

“It is insisted, however, conceding the right of the government 
of the United States to acquire territory, as all such territory 
when acquired becomes absolutely incorporated into the uni ef 
States, every provision of the Constitution which would apPY 
under that situation is controlling in such acquired territory. This, 
however, is but to admit the power to acquire, and immediately 

to deny its beneficial existence. . . , , , , 

“The general principle of the law of nations, already stated, 

is that acquired territory, in the absence of agreement to the con¬ 
trary, will bear such relation to the acquiring governn e , . ? 
be by it determined. To concede to the government of the United 

States the right to acquire, and to strip it of; all P°wer ,? b i 

of the acquired territory by such enactments » »y 'n voew o f 

its condition be essential, is, in effect, to say that the bn 
States is helpless in the family of nations, and does not possess 
fhat Authority which has at all times been treated as an mcident 

of the right to acquire.” 


Mr. Justice White's mind 


does he not see the difference between the rights of the p P 
of the United States as a nation under International La ¬ 
the powers of their government under the Constitution a P 
by them-he does not even see that the principles he conten 

for would rob the people of the United States of a much more 
_i_u,on rifrht to acauire foreign territory, nam y, 


government 


O] SGlJ-yuuvi . i 

e Mr. Justice White’s thoughts are utterly confu^ 

Brown : not to construe the Constitution m such a manner 
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would interfere with an expansionistic and imperialistic policy. 


Says he: 


it 


• f’“f’ pose tbe n ?eessity of acquiring a naval station or a coal- 
ing station on an island inhabited with people utterly unfit for 

portionate “buXf'nf rif tot ? 1Iy ' nca P able of bearing their pro- 
see in Jhf which is now insisted upon, be taken ? Suppose 

an1nh a hL a rl Cq .l 1I?ltl0 r n i Of J temtory for an “teroceanic canal where 

tie[l/uL,nnU^f7h tW r °[t he WOrk - Can ifc be de n>ed that, if 
ZteTvcon ro ft mieht p nstltut !?>' ? to taxation are to inuie- 

desired result” ” 8 ‘ 6 u “ poss,b, e b y treaty to accomplish the 

sr* by a passage 

on 

du^t'ory by \taty witK e 2U h ^ f “ ““pSleto^! 

United States and which a^e not P ossessed by the 

be in all respects a part of the Unit m J° r P or f' ted as to 
upon which the Constitution proceeds t ] leory 

f 0 l e d “ d “^pendent states, £nd that no^niL^h^' 
lore, can be acquired which dnn« ^ L a territory, there- 

and excludes the acquisition of con.template statehood, 

“ a Position to be treated ^s an !L‘? to '? which is not 
states. But this reasoning is based on mMiJT* °I tbe Unit ed 

considerations. Conceding that aJVZ and not judicial. 
Constitution proceeds is that no nception upon which the 

be acquired unless the territory w Be ? eral Tule . should 

discretion in order to sale the n° “!“ r P political 
mav l nnt T l ° T even real dangers °Thl t n Utl °- n from 
limitations.”* V destro Vmg its fundamental 

• Iff. .TvialiMA Tpl ■. • 


our 


expoimders 'uZulZ toW^T* “ «pound^d byV'SS ac ^8.to 
entirely disregarded in nra/»+«*» ail d beyond. Unf orf iin a +^?° 8 ^, , a . u ^ on ve 

TO 
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The learned jurist evidently does not realize tliai the entire 
argument which he advances in opposition to that of the num.nty 
is a purely political one, based entirely upon political considera¬ 
tions of expediency, rather than on the provisions of the Con¬ 
stitution. Curiously enough, he seems to think that it is tie 
other side that is arguing from expediency, and that he is hewn 

to th© lin© of the Constitution. 


1 or 
1 


“Incidentally— says he, further—I have heretoiore P° in V^ 
that the arguments of expediency pressed with so much eaiiie t- 
ness and ability concern the legislative, and not the judicial, de- 
nartment of the government. But it may be observed t a , e\en 

?f the disastrous consequences which are gtaUTmav 

hold property without incorporation were to tempt me. to depart 
from what seems to me to be the plain. line of judicial >. 

the grave evils which it is insisted must come but, on the 

trar 4uTif d it 0 can beYuppo^d-ThTch. of course,' I do not think 

S "S" S ,w”i iTSSSTi .'ISSU . greater 
harm will arise because the other^ d c P nstitution and wantonly 
ment will forget their d y admonished that any judi- 

unwarranted conception would be absolutely unavailing. 

All of which leads him to the happy conclusion that: 

“The result of what has bee " ^r 1 „iIn ^ountry, since it was 

national sense Porto Rico was not a fom gn^ou^ y ^ Un i te d 

subject to the sovereignty ° , gtates in a domestic sense. 

States, it was foreign to the United States^m a ^ ^ ^ nited 

States, but was merely appurtenant thereto as a v 

TMimnse. Mr. justice 


White sees quite clearly ins Law on the 

and similar matters in the domain of International Law, 

.how. him u goaty 

although he was not aa confirmed a. ^ adom ed. The number of Judge _ 
members of the court which , . ^ entire existence of the ^ counted 

?S“£ ^^SlyX^T^priociple 
on the fingers of one hand. 
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one hand, and in the domain of American constitutional law on 
the other. ' 

The minority refused to recognize Mr. Justice White’s new- 

, an ® e * eor y incorporation/’ as utterly unwarranted either 
by the Constitution or by any previous adjudication of the Su¬ 
preme Court itself But, said the minority, even if that theory 
ere correct, the decision of the majority would still be wrong 

a mLnp/rv h af h Cert ! m ! y acted with res P ect to Porto Rico in’ 
Dart of tL / f showed clearly that it considered that island a 

Lied that ?u y of * he United States. And it must be con- 

/inoritv ’ h resp *° these points > the argument of the 

to go at Wh ilTf 6 - - 1 * “ ° f COUrse “possible here 
go at length into the discussion of this point. But we shall 

sStewSTthl h° m * he C ° ncIudln8 P° rtion of Chief Justice 


done—say 


■it is because the 

Mm _ 


of the territories is notreSTbv'th^ % f‘ ates and ^ 
the position taken by the Attornev rvt o Co 7 nstl ^, tlon • This was 
ability that did him great credit. ^ enera ij with a candor and 

ho P° s ^i° n is rejected, and the contonfinr. « , 

be that, if an organized and . contention seems to 

eignty is acquired by the United Stntl >r0 r’ mCe f no ^i ler sover- 
to keep it, like a diimbodid shade in /“i® ^ * he Power 

totXT atfrL/ r he a en 

oT^S^int^ m of 1 &XXSSSS 

Great stress is thrown imrm j 

som e occult meaning, but I^ake if thT/^ 0 "’’ as if 
consideration made Porfn 6 / ; 1 Iai f e J t that the act undpr 

organized territory of the United States. 1 * 8 sltuation before, an 
dealing with te^pfoX^?new* 3 ? gn > GS • the ^ act that Congress in 

to r esP e t the WeTh eSS j QnS ’ - "oind 

/ayiaftss i a,«~SA“ i *» h - *" ■*« 

£ t0i2C t * * states an™territories and^ com7nerce 

other. ° f taXatWn to “0 territory, ^ 



280 


GOVERNMENT BY JUDICIARY 


“That theory assumes that the Constitution created a govern¬ 
ment empowered to acquire countries throughout the world, to 
be governed by different rules than those obtaining in the original 
states and territories, and substitutes for the present system of 
republican government a system of domination over distant 
provinces in the exercise of unrestricted power. . . . 

“Some argument was made as to general consequences appre¬ 
hended to flow from this result, but the language oj the Constitu¬ 
tion is too plain and unambiguous to permit its ■meaning to be 
thus influenced. There is nothing ‘in the literal construction so 
obviously absurd, or mischievous, or repugnant to the general 
spirit of the instrument as to justify those who expound the Con¬ 
stitution’ in giving it a construction .. 

“Briefs have been presented at this bar, purporting to be on 
behalf of certain industries, and eloquently setting forth the de¬ 
sirability that our government should possess the power to impose 
a tariff on the products of newly acquired territories so as to di¬ 
minish or remove competition. That, however, furnishes no basis 
for judicial judgment, and if the producers of staples in the ex¬ 
isting states of this Union believe the Constitution should be 
amended so as to reach that result, the instrument itself provides 
how such amendment can be accomplished- The people of all the 
states are entitled to a voice in the settlement of that subject. 

“Again, it is objected on behalf of the government that the 
possession of absolute power is essential to the acquisition, o v&s 
and distant territories, and that we should regard the situation 
as it is to-day, rather than as it was a century ago We must 
look at the situation as comprehending a possibility—I do not say 
a probability, but a possibility—that the question might be as to 
the powers of this government in the acquisition of Egypt and 
the Soudan, or a section of Central Africa, or a spot m the Antarc¬ 
tic Circle, or a section of the Chinese Empire. . . . 

“After all, these arguments are merely political, and potum 

reasons have not the requisite certainty to afford rules of judicial 
interpretation. 

To appreciate fully the tu quoque argument contained * 
Chief Justice Fuller’s concluding paragraph, one should read Mr. 


> 9 > 


White 


Mr 


Mr 


“In the opinion to which I am referring it is also said that .• • 
“If Congress had power to acquire new territory, !^*i “ 

visions.’ . . These are words of weighty import- They mvoive 

of the most momentous character. I take leav 
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say that if the principles thus announced should ever receive the 
sanction of a majority of this court, a radical and mischievous 

change m our system of Government 'mill ho th £> nrn c*o / tlTl n 


vwvww,* kjj u, mu ,jut tty oj inis court, a radical and n 
change m our system of government will he the result. We will 
in that event, pass from the era of constitutional liberty guarded 

by written constitution into an era of legislative 


and protected 
absolutism. 

of >/7^ are ^°y- “ lforir J e d that Congress possesses powers outside 
tLift Constitution, and may deal with new territory, acquired by 
treaty or conquest, m the same manner as other nations have been 

act . w \^ respect to territories acquired by them. 

as mere colonies or orovinrpQ_f 

our country/^ T”wastl^n f” \ if-! h j ‘|JP andin S future of 
intends to keep abreast of the times and be toua? toTh™" 16 "? 

exert all the power that nfhor w. +* P eo P^ e f m ust be allowed to 
Mu answer if thni natlon s are accustomed to exercise 

and influence of this nation should be exerted n?L ^ au ^ ortt V 

accordance with the Constitution. If ourTovernme n Tne j ™ m 
power than is conferred upon it bv rvS? *^? ent ? eeds more 

ment provides the mode to wh c h it m a v he ‘ tl0 'V j hat j nstru ' 

tional power thereby obtained. The velot of^e^-^ c. addi ' 
who ordained the Constitution veo P Le °J the United States 

could be made in our system of aoveL J, UP ?°^ ed that a chan 9e 

territory of the United States’ hariii f f emhrace « domestic 
hshed by the authority of the United Stftf™ 1 ffovernmen t estab- 


periaiism, Mr Justioe ilarlan “ 3r ~‘ “ W of im- 

Justice White’s new-fangled theo™ of „ re3pects briefl y to Mr. 

mngieu tiieory of “incorporation.” 


important 


some—says he— 
otates for manv 
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privilege of protesting against a rule of taxation which Congress 
is expressly forbidden by the Constitution from adopting as to 
any part of the ‘United States.’ And this result comes from the 
failure of Congress to use the word ‘incorporate’ in the Foraker 
act, although by the same act all power exercised by the civil 
government in Porto Rico is by authority of the United States, 
and although this court has been given jurisdiction by writ of 
error or appeal to re-examine the final judgments of the district 
court of the United States established by Congress for that terri¬ 
tory. Suppose Congress had passed this act: ‘Be it enacted by 
the Senate and House of Representatives in Congress assembled, 
That Porto Rico be and is hereby incorporated into the United 
States as a territory/ would such a statute have enlarged the 
scope or effect of the Foraker Act? Would such a statute have 
accomplished more than the Foraker Act had done? Indeed, would 
not such legislation have been regarded as most extraordinary as 

well as unnecessary? . 

“I am constrained to say that this idea of ‘incorporation has 

some occult meaning which my mind does not apprehend. It is 
enveloped in some mystery which I am unable to unravel.” 


Before leaving the opinions written by the various judges in 
these cases, we desire to quote another brief passage from Mr. 
Justice Harlan’s opinion which seems to us of great significance in 
many respects. We have already had occasion to quote it before 
and may have occasion to refer to it again. It reads. 

“The meaning of the Constitution cannot depend upon acci¬ 
dental circumstances arising out of the products of other coun¬ 
tries or of this country. We cannot violate the Constitution in 
order to serve particular interests in our own or m foreign lands. 
Even this court, with its tremendous power must 

ever department of the government he belongs can d^obey its 

commands without violating the obligation of the oa 
taken.” 

Notwithstanding the emphatic language used in all of the 
opinions in this case, and particularly in those of the Chief Jus- 
«T,H Justices White and Harlan, one must admit, alter a 


reading of all of them, that, after all, no passage 


and 


IjUUBUtUUUXi auoojj. , v 

Justice Brown’s statement to the effect that we are dealing 
subject not covered by the Constitution is undoubtedly tru 
this exposes the fundamental fallacy underlying the Judicial 
he assumption that the judges in passing upon the « 


And 
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tionality of laws are comparing two texts, the text of the Consti¬ 
tution with the text of the legislation under consideration, in order 
to find out whether they tally or contradict each other. Mr. Jus¬ 
tice Brown admits that the question here under consideration is 
not covered by the Constitution. Nevertheless, the reasons for 
his conclusion that Congress ought to be permitted to legislate as 
it pleases, or almost as it pleases, are political and not judicial — 
for his entire reasoning may he summed up in terms of political 
expediency rather than in a judicial reading of texts of the Consti¬ 
tution, or the finding that there is no text covering the point. 

VV hat is said of Mr. Justice Brown applies, of course, with much 
greater force to the other judges, of the minority as well as of the 
majority. Mr. Justice Brown’s associates of the majority do not 
expressly admit, as does Mr. Justice Brown, that the Constitution 
does not cover the subject under consideration, but they do not 
cite any passage of the Constitution which covers the subject. But 
ey never eless proceed upon the assumption that the Court in 

t . he bound anes of Congressional power, is expounding 
the Constitution. And the minority accept this position of the 

jority and carry it to the extreme of actually declaring the lee 

both^h Under c ° nsid f atlon unconstitutional. And all the time 

si d eradon^^mi^ d ^^o t^\^n^ ma^^any^^Hemp^at ^an 1 

ta0U,y admittin S that^here 

deed, calls attend toTe"ftt‘tlafthe JU , St,Ce White ' 

particular provision of toe ConstitutioT whth ZTL^ 

ofZnTZi aI ' d th ,f ‘ h6y are therefo ^ ^ven to the neceseUv 

opmion, u equivalent to political conciderationT ' ”* 

to theluCTthe^rU^o^rOn th®** itd0eS " 0t ^ ly 

was pointed out by a leading to h “ “ssociates, as 

Burgess, in an article which appeared hi the Politic Professor 
terly for September, 1901 : ohtical Science Quar- 

^^p^^ ^^“djhitotoeld that in toe poHtieal 

United States, may be for^n tem^toV^tomen^ 101 ' 0 " of J the 

j some purposes and at 
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the same time, domestic for others—or rather, as expressed in their 
own words, may occupy ‘a relation to the United stales between 
that of being a foreign country absolutely and of being domestic 
territory absolutely’; and they declared that Porto Rico stood, and 
still stands, in that relation. They did not undertake to establish 
logically the concept of this something between foreign and do¬ 
mestic territory in the political system of the United States, and 
they did not cite any clause of the Constitution of the United 
States providing for its existence.” 


This leads Professor Burgess to the conclusion that the judg¬ 
ment in the Downes Case is nothing but an arbitrary bit of patch- 
work. Its purpose is to satisfy a certain demand of fancied politi¬ 
cal expediency in the work of imperialist expansion. But we need 
not go outside of the opinions of the judges themselves for proof 
that none of them actually expounds the Constitution, and that 
each group is merely laying down its own political theories quite 
apart from any constitutional provisions. Hence, the charge by 
each group that the others are indulging in abstract political the¬ 
orizing and are guided by considerations of political expediency, a 

charge which is correct in each case. 

Of course, if we grant the right of the Supreme Court to lay 

down the political policy of the country, we have a right to choose 
between the political principles announced by the minority in the 
Downes Case, who based their decision on broad principles of lib¬ 
erty, and those of the majority in that case, who were clearly 
guided by the political exigencies of the moment. And that is how 
opinion in the country divided at the time. Professor Burgess, for 
instance, who was anti-imperialistic in his views, had no doubt 
that the minority were right, and that the majority and the de¬ 
cision were wrong. Having stated that the decision in the Downes 
Case was nothing but “an arbitrary bit of patchwork” dictated by 
political expediency, he proceeds as follows: 

“It is based—says he—upon the narrowest possible view of that 
expediency: for I venture to affirm that in the prosecution o 
policy the simple knowledge on the part of those to be ma e sii 
ject to it that the constitutional liberties of the great republic were 
to be extended to them, as well as its powers extended over tne , 
would be worth to us an army of a milli on of men. 

His article, which winds up with a plea for a reconsideration of 

the whole question, opens with the following paragraph w 
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fai: sample 


q uarters 


ears 


noted 


- - the upholders 

J* uumcauc slavery were jubilant over a decision of the Supreme 

C ourt of Uie l nited States, which they thought established the 

. institution* upon an unshakable foundation and in- 
trenched it impreg able against the attacks of religion, ethics, or 
politics. They thought that the decision went much farther than 
? •dually did; and they took but little notice of the two powerful 
‘,rT n ! ln * 0 R lmons ’ 1 wh “ h shattered the reasoning of the majority 
to °*5f ned ,hc W fur ? n “PP^hl of the great question 

““ of " ln Wood of both the righteous and the un- 
to-day the upholders of colonial bondage are revel- 

HuiZmU m ° ne *° f \ he [ nS ? lar cases ’ that of Downes v. 

n 1 ‘ 4 **• l ney ai'O seem to thinlr ihot a ___ 


and that it makes 


gjons. 


posses 


mmnti, _• J a f pear h " ? f° Jio1 i ( ‘rd the pmuTim ntM- 

whjch has opened the wmy for the appeal of this great a u7 ’ 

r P omentous » next to that of domestic slavery i i 
tory—to the people vKa «n _• . /, . JU _’ 
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ion in professional circle ** Z <L dn °P ln - 

thc opxn- 

n F Binltrtt k° 1S le f lni ? waa P er baps best expressed 

® itAndolph, writirur in tha _• 

Columbia Law 
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Randolph opens 
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“The opinions cover more than two hundred pages. They dis¬ 
cuss and suggest many far-reaching questions, some of them novel. 
Their prophetic, political and historical passages do not always 
elucidate legal principles, though the governing law of the cases 
is the broadest and least technical in all our jurisprudence. They 
disclose nicely balanced and vigorously defended differences of 
opinion, going to the very root of our theories of government and 
public conduct; and most of the fudges deem the leading judg¬ 
ments irreconcilable 

And after giving a resume of the position of the various judicial 
groups in these cases, he says: 

“Justice McKenna thus admonishes his brethren of the ma¬ 
jority in the De Lima case: ‘If other departments of the Govern¬ 
ment must look to the judicial for light, that light should burn 
steadily. It should not, like the exhalations of a marsh, shine to 
mislead/ This reproach cannot be turned against the opinions ap¬ 
proving the judgment in the Downes case. These do not ‘ shine to 
mislead’; they emit no guiding light. When we have read them, 
we know that this particular taxpayer lost his suit: we do not re¬ 
ceive a principle of the law of taxation.” 

And he winds up his very careful analysis of these decisions as 
follows: 

“The Court has decided that acquired territory is domestic ter¬ 
ritory. Will it follow the true leading of this decision and, discard¬ 
ing the conflicting minority arguments that prop the judgment in 
Downes v. Bidwell, declare the commercial unity of all domestic 

territory? . , , n . 

“Proclaiming the vigor of our Constitution and denning ac¬ 
quired territory the Court faces the right road. Will it turn into 

the wrong one ? 

“These encomiums are well deserved, yet the Downes judgment, 
and the apprehensions, perplexities, ambiguities and errors whicn 

mar some of the opinions, compel the queries. ... 

“The Chief Justice and Justices Harlan, Brewer and Peckham 
are here distinguished from their brethren by a truer appreciation 
of the everlasting duty of the Republic—throughout its dominions 
exemplifying that faith in its principles which shall promote , 
and strength at home, and make it respected, imitated an 

^“The united opinion of these judges, so strongly held, so calmly 
expounded, should yet prevail against the dtscordan 
of the majority of the Court, who, at present, are too ptauUya* 
turbed by the Philippine adventure to exercise that serene judg 

ment which supports the monuments of law. 
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It will be noticed that the supporters of the minority expected, 
or at least hoped, for the reversal of these decisions, by the Su¬ 
preme Court eventually adopting the position of the minority. 
That these expectations or hopes were entirely unfounded is now 
known. But it is interesting to note that the careful students™ 
our political institutions predicted at the time that these decisions 
would stand, notwithstanding the “apprehensions, perplexities 
ambiguities and errors,” which “mar the opinions.” In fact it is 
these very “apprehensions, perplexities, and ambiguities” that led 
at least one distinguished lawyer and publicist to predict that the 
decisions in these cases would stand. This opinion was shared 
y many at the time, and it proved to be absolutely correct. And 
i exposes more than anything else the essential weakness of the 
Judicial Power as an instrument of governmente-when viewed 

r °KT h e r i P ° ln + l ° f J 1 1 eW 0f P° llticaI science. In a very able article 
published in the February, 1902, issue of the Columbia Law Re- 

oTthl f t B - Whitney ’ an abIe ^wyer and astute oblwer 
would no““Id“ P b^rendlre?to e a mreli n 6 ' D ? vmes v - Bi ^well) 

so 8 ^nf “31? au *hority for other cases b ® 

so rendered be regarded as settling «« i. 7 or .would a decision 

rare occurrence and no immediate Doih^ StltUtl ° + nal ^ uestion of 

concurred in any particular course ef d ,l ° n ’ n °it mor ® than four 
cision could be supported. Hut ..nee th ^u^ng by which the de- 

®» of daily recurrence, of supreme ■nrru? 3 t l '- m before the court 

excited political controversy thZ /l T P °- tance ’ and °f 

public importance. The^uStfens^Kl"* f 1 l ect Tati ° «««* th% 
sidered 3tK at ““diluted They couW^I. deCided 

meS: 

confidence m our form of government^ h would to ° far unsettle 

Tl ,J t . 1S on ® of the essential weaknesses nf o 

Judiciary that, as in all theocratic tbe Government by 

“ “ ' expound a sacred texf itT^*^' based u P on the 

fchout undmJ5?JS*'* Pnests cann °t afford to 


admit error without undenninin 


government in which they are 
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caste. Error must therefore be perpetuated, no matter what the 
consequences. For to those who believe in that form of govern¬ 
ment, that form of government, is of much more importance than 
the alleged sacred text upon the exposition of which it is supposed 
to be based. 

It was this basic vice of our system of government that made 
the editor of the leading organ of the legal profession protest, in 
1870, against a revision of the judgment in Hepburn v. Griswold, 
which he believed to be wrong. And it was this same basic vice 
that led Mr. Edward B. Whitney in 1902 to predict, and predict 
correctly, the permanency of the decision in Downes v . Bidwell, 
which he, likewise, believed to be wrong. 


CHAPTER XXIX 


CONGRESS AND THE PRESIDENT 



discussing the question of the admiralty jurisdiction of the 
ederai courts reference was made to the fact that the Genesee 

• *' 1 a "' n “ c ’ h ls an "mportant landmark in the constitu- 
aml ° f OUr < ' oun,r - v - is utterly unknown to the laity 

b v some rhot tk„f . i h proie^sion. It might be thought 

vears old But it *** CCaUSe that case is now over seventy-five 

01,1. But Its age is only one of the circumstances in the 

I T1P And hi litir t h « __ « » 


case. 


all probability the case 
d been 


cided &K it U ir. .. j 1 me it was de- 

lo “.u"„T=° Ur OWn dav ' and (1 > ia « an important matter 


sidered in connection with 
It 



important 


government 


— may oe aecidea m 

people are utterly unaware of it—something 


cannot, of course, happe 

ment, in which the irimdot.,_• iurm oi govern- 

»cta in the full light of dav The Leglslature always 

stood by any inteulfnt dii^ u t0 be ^ Un der- 

hand, do their work in the ^ whJe / he courts, on the other 
by a smoke-screen’of Teln^ZZ 1*^ T °° m ’ PTOtected 

between the acti^Tof the LeSutL^ ****** difference 

while the c^Cen^tL^ *? ^ prob,e ."“ d.rectl^ 

calculated to obscure the real ismies^volt^d 041 ^"' 1 )l * manner 
often knows nothing of what is actuallv h«r,rvl • Thus * he countr y 
eourto "* deciding its fate. Occasionally 0 f^f Wng to 14 whUe the 

Tax C<ue,, for instance. But mrlln.^ .T 8 ’ “ m the Income 
P**®!*!* effects of a court decision are ^ 4rue meaning and 
«*>d smaetimes not even to the w-, *l do ® kno ^® to the laity 

JegaI profe * non - The exact bear 


inp of ^_ profession. The pr<mf u 

«■ me daemon of even sueb eeWwated case. *. «? bear - 

08888 88 the Dred Scott 
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Case, or the first Legal Tender Case, are matters of dispute even 
among the learned in the profession. We have seen how utterly 
at sea even the profession was as to the true character of the de¬ 
cision in the Insular Possessions Cases. Here were cases of wide 
general interest, bearing directly upon great controversial problems 
then prominently before the public, and yet very few people knew 
their full import at the time they "were decided. But, as we have 
seen in the Genesee Chief Case, great changes in our form of gov¬ 
ernment may be effected by decisions in cases which are not even 
matters of present political controversy. In such cases the general 
public is utterly ignorant of what is going on, and even the legal 

profession is hardly aware of it. 

One of the best illustrations in point is the very recent case of 
Myers v . United States, decided on October 25th, 1926, and re¬ 
ported 272 U. S. 52. This decision is perhaps one of the most mo¬ 
mentous since the decisions in the I?isular Possessions Cases, at least 


from the technical point of view of government. 


distinguished 


from cases involving broad problems of social or economic policy. 


average 


it is practically unknown even to the legal profession. 

The reason for it is very simple: On October 25th, 1926, the 
United States Supreme Court decided that Mrs. Lois P. Myers, 
the widow of Mr. Frank S. Myers—who had been appointed on 


term 


1920—had 


suit against the Government to recover the salary which her us 
band would have received had he been permitted to serve out the 
four year term for which he had been appointed. Surely, nothing 
to get excited about. So the newspapers hardly reported it, an 


knows 


But the case involved one of the great questions of govern 


,ent 


under the United States Constitution—the question, namely, as 
to who has the power to remove all federal officers below the rair 
of cabinet ministers: Congress or the President? And it deci 
this momentous question adversely to Congress and in avor o 

the President. ,. / 

And not only did this case decide one of the great pro e 

government in the United States, but it decided it under e 111 

extraordinary circumstances, which gives food for though 

tbngA who are really concerned about our form of govemmen ♦ 
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qu ? stlon naturally occurs to one in connection 

W t. , 1S oa ® e ' ls: How is that so important a problem—one 
which must have presented itself almost daily in the workings of 

rf° V “^~ ed UnseUled for one hundred and thirty- 
CbnRtitntfo' ) ? J 6 organization of our Government under the 

train of thn " attempt to answer this question leads to a 

dent of const? t - i be extremeI y perplexing to the stu- 

dent of constitutional government in the United States. 

in aTtemnUnvTn^T 11 7^ Uninitiated w °uld naturally ask 
ni . ™ pt “ g to soIve the problem upon its merits, as well as in 

tlemTnt ? 7 “T, the dUestion why the long-detoed Bet - 
IZTitt Pr ° blem ’ Wkat d0eS the Constitution say 

JusSe^aft * he Ia8t qUestion he will find that Chief 

that the Constitution says one thinv T t T ^- t0 Pr ° V6 

ynoicis and Brandeis have written ahnnf tnnn Q __i_ 


Me 


exactly the contrary. 


Holmes 


find, however, that Mr 


eminence as a scholar and W« T ^*1 , supreme Court, whose 

one of the briefest opinions on recortf^vli e V S unquestion ed, wrote 

other dissenting ^ ^ “ d ^o 

adequately. In this opinion, consisting of twoX^p^ 

[olmes says that the 


Justice Holmes 


whi^ the decision of the tremendourquestion be / najority ’ u P° n 
the United States government que8tlon of power within 


, -him 

dominant 


Tn fk: a . . -wuuiMit lacts. ' 

not only a ^rio^ q^tfoSSe b L S tributi that ^ “ volved 

Constitution between ConelT!^ bU ^ 0n °. f P°wer under the 


an 


WUC1 to ^ve to the President the nol f unconstitutional-—for in 

case, the Supreme Court had to (Llare^ J®*? 1 “ volved in this 
Congress which proceeded upon thT«.777'^ ltUtl0nal an act of 

subject to the control of Congress. We ha^hem fterefor^ W “ 

. . Court gives the PresidAn* ’ tnere ^ ore > a case 

_ovmg at discretion practically every inmn f 6001,1110118 power 
**** 8ervi f> “d incidentally - 0fficer “ th « 

deQKned "*ulate the tenure Act 
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officers, upon arguments which Air. Justice Holmes characterizes 
in an official opinion as nothing but “spider’s webs.” 

That this situation is nothing less than appalling can be readily 
seen when we consider the facts of our history. We shall refer to 
only one historical fact, by way of illustration. One of the most 
dramatic incidents in the entire history of the United States is 
certainly the impeachment of President Johnson. As everybody 
knows, the offense for which President Johnson was impeached, and 
for which a majority of the House and a majority of the Senate 
voted to have him removed from office, was his attempt to remove 
an officer in the Federal service when Congress had regulated the 
removal by prescribing a certain tenure of office. Now comes the 
United States Supreme Court and decides that, under the Consti¬ 


tution, the President has, and has always had, unlimited powei of 
removal, and that any law of Congress which attempts to prescribe 
a definite tenure of office for such an office as that involved in the 
Johnson impeachment is unconstitutional and void. Surely, there 
must be something the matter with a constitutional provision which 
could have remained uncertain for so long a time. And what is 


more important! There certainly is something seriously the matter 
with a. form of government which makes such things possible. 

Upon delving deeper into the subject, and upon reading the 
voluminous opinions delivered by the members of the Supreme 
Court in the Myers Case , we shall find that whatever uncertainty 
there may have been as to the Constitutional question involved 
was removed long ago by the uniform action of all govern¬ 
mental departments from the time of the organization of our gov¬ 
ernment under the Constitution until the decision of the Myers 
Case. And that interpretation was contrary to the principle estab¬ 
lished by the decision of the Supreme Court in the Myers Case. 

In other words, this decision does not only involve a difference 
of opinion in the meaning of an obscure text of the Constitution, 
and the declaring of an act of Congress unconstitutional by a mere 
majority vote of the Supreme Court on the basis of a difference 
of opinion in the construction of a doubtful text of the Consti u 
tion, but also involves a revolution in our governmental practice — 
the overturning of a governmental practice established at the un 
of the organization of our Government and continued for one hun¬ 
dred and thirty-seven years thereafter. And ail of that on 
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basis of arguments which the most eminent member of the Court 
itself characterized as but “spider’s webs ” 

• ^ d t , the peopIe ° f ‘ he States not only understand noth- 

g of the arguments for or against this revolution; but they are 
not even aware that the revolution has occurred. Ours is truly a 

? TT ment ' PartlCuk ^ ^en we recaU that 

famous trilogy defines our form of government as “by the people >' 

by the President hv »r,A appolnted “d may be removed 

and shall hoH thdr offiJTfo t® and C °" Sent of thc SeD ^ 

suspended atordwtw" ~ T"* 

n enect when Prank 


a postmaster of thefirst da^n'j^ Sfl 9lT' Under > 
“sooner removed or s n a n»»^ __ _ _“ fou .f year ter m, unless 


sooner removed or susnended Z'J ", , r year term ’ unle ™ 

by the President ^y amf with thr^ ’ 7 U " leSS ~ ed 

cordance with any particular “lat.” No ^taslt T 

The question presented ttrefom ta S ZTT Senate ’’ 

could remove Myers without the consent of the President 

standing the existence of a law to the1 f ^ notwit h- 

the United States Supreme Court r? S The ma i ori ty of 

the law in question unconstitutional ^ ° &t he could —^holding 

It will be noted—and thiq fon+ s • 

with any discussion of our system of° lmportanne in connection 
h “d'r laW Which was declared unconstHutioT^ 611 ^ 1114 * the par " 

tMs ’Tt °/ tim ! dur “ g which o^er sLlar atatutes* 

Uw nor the earlier laws, of which this In ^ ° f course ’ either this 

have become law without the President's'?® “ ree f actme nt, could 
over his veto by a two-thirds ma,oritv „ PP ™ Va1 ’ Unless Passed 

! PeCt ? e Presidents during whosl tocumh" by the r «- 

mg attempted to disregard it until °L“ y President hav- 
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Myers 


from office. We therefore have a situation in which the 
co-ordinate branch of our Government in whose favor the Myers 
Case decided this question or power, had itself acquiesced in, and 
from time to time approved of, the exercise of this power by the 
other co-ordinate branch of our Government involved in this con¬ 
test for governmental power. It would seem that this fact should 
in itself be decisive on such a question. For the Supreme Court 
has itself repeatedly decided that long established governmental 
practice is a binding interpretation of the meaning of the Consti¬ 
tution, at least where the text is susceptible of different interpre¬ 
tations. Much shorter periods than that involved in this case 
have been held by the Supreme Court to be decisive. It is suffi¬ 
cient to recall in this connection the famous case of Stuart v. Laird, 
decided in 1803, in which Chief Justice Marshall held that the 
practice of some twelve or thirteen years was sufficient to take the 
matter out of the debatable class. But evidently our present 
Supreme Court is not only less a respecter of the age of constitu¬ 
tional practices than was the Supreme Court under Marshall, but 


decisions —a 


jlvj io aiov - , 

displayed by all possessors of absolute power . Once power be¬ 
comes absolute, there is nothing that can stand in its way. 

But both the questions here under consideration—that of the 
offices involved as well as that of the age of the governmental 

practice involved—are much broader in scope than is indicated 
V - - * - ''■■--Case. The meaning of 


Myers 


Myers 


shown 


fessor Edward S. Corwin which appeared in the April, 1927, issue 


of the Columbia Law Review : 


•must be that the 


"So our final conclusion—says Frol. Gorwin^ 
decision in the Myers case, considered m the light or tneo V T OV e? 
supporting it, endows the P^ent. wrth a P°J® appointed, 

whole or in part to other organs of government nor yet by ^ 

fining its exercise to stated causes. In a word, states 

renders all executive or administrative officers of the Unite 

removable by the President at will.” 

And the effects of that decision on Civil Service Reform ^ 

governmental practice generally are thus state y 
in his concluding paragraph: 
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to » 5^5 red and th .irty-five years the Court was dexterous 

policy of circumspection, involving as it does an effort to arrest 
constitutional practice in mid-development, is unfortunate In 

only t0day t Stand !,’ *¥« - Unuffsfausl nit 

iwSLLS 3nacmg ch allenge to an administrative organization which 

modern mnditTon^ift'a'positive •? u eetine 

the President and^ongre^’ ? “ Stlgatlon to strife between 

" eed I 10 * dwe11 here upon the curious light shed upon our 
ous b J Professor Corwin’s approval of thl previ¬ 
to avoid a decisive expression of opinion on the issue presented ” * 
riderltion'Tn^k r C O a P fi 01 1 “ ° Ut ’-1 “ is itself an ™P°rtant con- 

the Judicial P^wer! ° f the meanfa « and value of 


unlimited 


of the President is not radv “a mon o • T S „ PlaCed “ the handa 

tration organization wh;«if , menacm g chaUenge to an adminis- 

perimentation in and - 

Court to establish this power forever J’°' slbIe ] for the Supreme 

case, by a divided vote nnon terwards m an obscure 

tinguished member of the rLn f® U ^ entS , which the west dis- 


challeng 


for a thorough re-examination «f " * «“ 

Postible disaster, of which SecSc t0 ^ a 
It IS, of course, imnossihlp. h*™ +«__ ^ danger signal. 


and con as spread aWength in ^ tW f ^ 

Justice Holmes’ opinionsupnlrfcgthe^ ^ that Mr. 

14 “ pith y- And we venture the “ ?? Urate 88 

‘tfe STS.fr ^ - error in ^ ^ ^ ° f tte 

aenting opinions in this cm» W 1 oL j concurrence of Judes ^ hy Judges 

|J} ^6 Marbury Case that th P decisively, indeed was this a h‘^!i ® their dis- 

a * ainst its being “a decisive lj^I e . decms - But that certSnSr^J ° f ^ decision 

aeaave expression of DfiiniAn tl y does not 
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best professional opinion among both lawyers and historians will 
be found on the side of the minority of the Supreme Court. *nt 

n 1 * niY + 1 VA miDcf 1 IQ £ 


But 

almost 


tor me purpuae ui uur —.— - * . .... 

negligible. Not that the question of the power of removal within 

X t^TVkfinrlmia imnnr. 


imp or 


tance. But this question, important as it is, dwindles into insig¬ 
nificance beside the more important, because more fundamental, 
question of the power to give, withhold, or distribute governmental 
■nower which the Judicial Power has assumed, and which it exer¬ 
cises practically at will, and which the people are powerless to check 

or control. 


APPENDIX 

. ... .1 T m „ v have some means of judging for himself of the 

7£ tenure of office of federnl office-holders^ ^“ oducc he „- 

for the Presidential power to remove a t | |reG j ong opinions, connecting 

Them wS 7u f ch\ e xpTlat^ P cameras %£&%%?£!* 

of the Presidential 

powers: Advice and Consent of the Senate, 

"He shall nominate, and by and , ^%^s ters and Consuls, Judges of the Su- 
shall appoint Ambassadors, other ' P u United States whose Appointments are 

S“feln“th y e ^ the Heads of Hepar, 

m ™”The President shall have Po^^Comims^ons^Wc^shall expire at the End of 
the Recess of the Senate, by granting Commissions 

their next Session.” f retn0Va l. We are, 

There is nothing in the Constitution shout the ^pow^ f^ ^ Constitution. 

therefore, again dealing with a .0“ e3 , l '° th matter therefore properly belo^ 

Sin the domain of the ^"^Xs ptito.^ a result « » 
thrown back upon the so-called Spmt of t it ma y shed on th 

tad n8 t7Th7u:a°ge C e^WisiSdT; previous governmental practice. Fortune y 

S n SSSos provides only a form ^ 

governing te the departments noUung <W> — *» 

in Congress that all legislative p without there being • i<* 

done by either of the co-ordinate branches witnou* 

upon, or under* 
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The first Confess therefore proceeded to establish an actual government as 
soon as i assembled by establishing various governmental offices and prescribing 
• , e ~ Pp? ions. The problem of removal from office therefore naturally presented 
... ,. a e very threshold of the establishment of our Government under the Con- 
l u ion. t e fference of opinion, on this point immediately became apparent, 
_s is usua m sue cases, the form in which the problem was put was the question: 

ri !t."" lo . dge l . he power °f removal? In reality, as can be seen 
• , e de ^ ates on the subject m Congress as well as from the partial solution 

oTreiovJ h h q ? UeS ^r° n Wluch Con f’ ess reall y debated was: Where should the power 

pUT° o /r:„o?„7f 0oncretely ' perhaps: Where ° hal1 we r lace the 

be nut r?!T , ,„T h!lt 7 er answer was , eiyea by each of the persons involved had to 

from general nohticTth^ fr0m t ? 6 Constitution was in reality an answer 

nrente from political conaideratione o^ «the° n Jrit‘ Sfc'SS.gSSS? 

on pmS^un^^S Tf* *? ° U ' S ? U . estio ?' « «»<«tieal a s well an 
these: retai ^g all power m Congress. The main lines of argument were 

and, therefore, as Ieft^entlrdy ^ Congressiina^ffiscreti^ the Co ^ stitution » 

time, naturally adhered to thlt thVn^ Sff r !“ OVal as lt saw fi t from time to 
sider the question entirely unprovided' fn • one not necessarily have to con- 

Them arc Tariouo 0 therte3T ^1 ^ 

queatim , ^OTrtded t tefc h th"c^L^ CCe n nS " pOT . the “«uniption that the 
wae part of the eaecuti4 powr ^ th" ^ “ 7^’ ! hal the P»"'^ of removal 
executive power to the President Tln*« e deluded in the general grant of 

unlimited Presidential discretion. This partv^was led t 1 S° ae who favored 

Madison. But the theoretical position of tffi? Zl J * ? he Z st Con S res9 by James 
call a power an “executive power” did nnt i+ u J- aS c ear ^ a ver Y weak one. To 
Constitution dearly did not repose all executive^nw °^be problem—for the 
of appointment, for instance, although as much Z m the ^President. The power 
removal, was provided for in the Constitutinn Jr. n * executlve power as that of 

^ces jointly to the President anTje^uchTX ^ ? in certai » 

the more important officers—and in other instance t 0 * 6 P, rovisIon Wlt b respect to 
ky^law for the manner of a a p n pototmeuT, tvmTcincS C ° n<m f P^idc 

lot Pread “ t — i°My. or to°ri^rai r ot 

Con^H^^’ “ the «e^ral provision in the fWf,-f + - 

ongresB the power “to make all laws which oh„ii u 6 ^en^titution which gives 

^ fore g oin « Powers, and all the other necessary and proper to carry 
— 6 g P Vernment of the United £° Wers v . ested b y this Consti 



The last clause 

ior in the Constitution itself a 

® an executive nower it ^ereiore, that the nower - - 

gives Sngre^^e powerto^rovi^ argUed that this ^ovision 6 ^ 0 ^ 

«fc«movol m o T •* lor mm \° provide * ^ 

Mil* ^° Ey p ltmde lor a apedfied term with remo™? F roylde<1 f or by law, 
«a*r theory was that the nnwo- . removal for cause onlv 
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appointment. But that again did not solve the problem. For |*‘ r 

power, although he could exercise it only “by and with the advice and con,n J ih ; 
Senate"; while those who disapproved ^‘“‘^tifuTiof"^ 1 '* h< Vi. dd-nt Li tl,- 

iZTe foiX°T”“av W b“ notS hote that Ws was the view held by Alexander 
mrnUto“ and was sTated by him in the Federalist while the Const.tut.on was be fore 

4116 When the Question came up for consideration during the first session of. the 
first Congress, in connection with organisation of the Government ,t wa^ewdent 

that the matter had not^ bccn ^° u « ht The"qucsiion' first came up in con¬ 
siderable confusion of thoi^ht "congress seemed to feel the 

drawn bv^h^Constitution itself between superior and 
importance of the distinction dra . latitude ought to be allowed the 

inferior officers. The general feeling wa were supposed to carry out govern- 

President with referenceto e°t 0 C lnfc r i 0r officers who performed only minis- 

terial duties, looking only to the effictent workmgofthc rout merf g f ^ 

The decision of Congress was to give the Premd n ■ S . g dlfference 

respect to superior officers. But as to the JXdnT on behalf of the majority of the 
of opinion. Mr. Chief Justice Taft, sp =’ • • s a belief that the Constitu- 

Supreme Court, says that the reason ° r ^ ^ to suc h officers in the President. 

The minority of the Court are ol cune V House> where the matter was 

McReynolds says as to what the discussi 

debated at length, shows. „ . .v 

terr* c tVw* fiftv four members spoke and gave their views 

Constitution and sundry matters of e ^P e fe-^ nt would have the right to remove 

members^said^'anything wMch tends to support the present contentron, 

and fifteen emphatically opposed it. officers nor the 

It should be noted here .^t neithcr^ , n ^ 

question of any officers serving for a aetmite discuasion ^ Congress was during 
mission. The next time the matter came up eXper ience with the wholesale 

the administration of President Jadcson, a ^ Dfi P mocracy< At this time the 

removals following upon the + Q unlimi ted Presidential power. Th e 

three great united in opposing the Presidential power of 

»m<Xnd denied any had occasion to pa* 

on £ srsaMgff 

been wrongfully vn^el^ror^himjby^ ^ epeaking for a unanimo 

famous opinion m that case 
court; 


_l_ _„Tnovable at the will of the executive, tk? 

wbich^n^tofea Ins appointment is of offioe. But when ^ 
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\ ocable and cannot be annulled. It has conferred legal rights which cannot be re- 

wThc’r-n mf^ 1SC n et !°u tbe execut i. ve j s to he exercised until the appointment 
is terminal* iA „n Ut havmg . once , m . ade tbe appointment his power over the office 

file vears ’ SdevenA^t Z % eattn ° tf } e °&<* {he officer the right to hold for 

vested in the n-ffleer ion i ' i ft exe ^y , {} ve > the appointment was not revocable but 

ed in the officer legal rights which are protected by the laws of his country.” 

which Mr OU M^K, rCm ^ m ) b t red in thl ’ S connec tion that the law creating the office to 

tLTup” me CoSrT W ^ ”, ^ IT “ nd " which Mr ' appointed. 

itself to Ihe docW ,1.1, Mr ?' ““<*■“ a very famous ease, definitely committed 

of time th<* rtfKn . ere ^ e , aw creating the office specified a certain period 

him th Wa f n0t remo y able by the President, even though appointed by 

And CongresJTas Sted 7^ b ^. and Wlth * he advice and consent of the Senate. 

GovernmenHt Teast wfth respect to" infZVr^ ^ fT the exiatence of the 

between Confess ajj^ident *** ^ ~ 

seems to'K ang e 'hS’ rnffid’"on ri^e^'Presidential power of removal, 
Reynolds says: ° n the Subject ‘ ° n this Point Mr. Justice Mo- 

the extreme 1 vie dU coc^erning^ilhnfiteWe preside*r 8 ? 1a Mr * Madison did not entertain 
the discussion ended.” y ery definite convictions on the subject when 

ChaJceLr^LnrdiSpprove^of ^nv ' C ° DSti *?? n > ^ ab ly Mr. Justice Story and 

lodge the power of removal in the President and^^f 1 interpretation which would 

decision of the first Congress which irnnHedlv erroneous ^en the 

the power of removal in the President with respect ^o s^ C ° nStl ffl tl0n &S lodging 
appomted without any definite terms. espect to superior officers who were 

. Bearing in mind this course of Ipd^Tatinn .... 

ject, we may now turn to the opinions of the Court* ffi^he ^ ^1°^ ° f ^ he 8ub - 

Taft on behalf of the majority are^ &b ° Ut the ° pmion of Chief Justice 

Co D S2 : m T J h ; 89 * reU “ 0nt “ b “* d wholly on the allc g ed deciaion the 

Second: A declaration that Marshall’a • • 

“J*f “ “ to the merit, of fhf ° ri> “7 «■*«*<>*. in 

which ts not binding upon his successors. 9 ' d merel V obiter dictum, 

Inira, TJuxt ths (^ithous r F&viitYi> ni nm a » * 

l0h ^ m ■?? inched. wL X oBe< "'‘ i nMalion. o/ which 

In connection with the last :* " ,tt ' t 7™” tU£ «>naZ. 

” e °j none „/ the lemou, coumel Jrto thet in the impeech- 

ward the contention that the Tenure An } d Preszde ^ Johnson out for 

to ^ai e St b S d e e, “ ilely m *>» l«t that ^aid2.t' i ,w '*>»?J-their 

Zfir. a M : ,ustioe toy- 

V. Madison that the pkhitiff no^^ definite 1 

he so lightly treated. f°? eIm "Uudieatio/bv 

®3 *®ong the mosl 
iurisprudence. Ev p 


important ever de< 

Y point determined 


elation of our 

suggestion of 



300 


GOVERNMENT BY JUDICIARY 


and 
or s- 


dictum, either idle or partisan exhortation, ought not to U- tolerated The 
here involved was directly passed upon by the great Omu Jul iet, and 
accept the result unless prepared to express direct, disapproval ‘<nd < x 
transient power which we possess to overrule our great pre etc 

cannot be shunted.” 

On the question of the so-called legislative interpretation, 

Reynolds says: 


poirji 

w e i n ? j v i 
cxfTcisr r h*‘- 

the opinion 


Mr. Justice Me¬ 


te 



"But if it were possible to spell out of the debate and action of the fir^t Cod- 
eress on the bill to establish the Department of Foreign Affairs some support mr 
the nresent claim of the United States, this would be of little real consequence for 
the same Congress on at least two occasions took the opposite position , and auie 
and time again subsequent Congresses have done the same thing. It would b- 
amazing for this court to base the interpretation of a constitutional provision upon 

este^fngThrough'^^luiri'ired antf thirty-five years, wh.eh are direct.y to the contrary 

effeCt ilightly understood the debate and Act of 1789 and subsequent practice afford 

Se con^^ShuHleff v. United States., 189 U.S. 311, clearly recognizes the right of 
COD ^COTiff^M m Sas 6 long^a^ 0 vigorously asserted its ‘ The 

the express or implied assent_ of_ ll Q f J r beyond any practice hereto- 

fore approved or followed; it, L Jwhh the con?tmction approved by Con- 

'SSi&A*** by this court. To adopt it 

WOUl In tte course°oTS opinion Mr. Justice McReynolds quoted { °‘ lo ™f from 
the remarks of Webster, Clay, and Calhoun, m their famous debate of IBB. ^ 

qdeem thU ^pee of re^lagm^at leMt-^d^WebSai-pMC toespoMMe 

removing power^a^ower' w«, ae ^^cophknt? tut 

of public officers into partisans, dependents, lavorires, y v 

W ° "The power of removal-tsaid c Ja y ~aa now exercised, ^ jJ h ^chisioM C (on 
stitution expressly recogmzed . . ‘^^ ca^be sustained. If they could be the 

people ^ 

says. . . . Mark the fullness of the expression. . . . It fo' » be opposed to 

express grant of power to the executive ^e^ow^o e Xecu ted, or to the still more 

attach, whether to that of seeing ^ gome ves ting executive powers in the 

comprehensive grant, as contended ^ aomirtenant to another power, and 

President, the mere fact that|. lt by^hTprovisions of the Constitution 

necessary to carry it into dfect> B ” . n] a L s it under the control of Congress, 

to be regulated in the manner which it may ' civfl Reform, 

Mr. Justice McReynolds refers to the long struggle^ C ^ He ^ caUs 

and the legislation designed to a^um soin^ b p resi dential appointment with 
attention to the many offices which are m . K are ma de removable at win 
advice and consent of the Senate w . ose , following very interesting observations 

to tho rule, which ought p^dent: 

tion, particularly with respect to • interoreted with the erpectatii» 

"Constitutional proviaonfr-says be—should b ^P t he Eaecutrr* will 

that CcSSwa will discharge ita duties no lesa faithfully tna 
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attend to his. The legislature is charged with the duty of making laws for orderly 
a ministration obligatory upon all. It possesses supreme power over national affairs 

wreck as well as speed them. It holds the purse; every branch of the 
S fi n'^ffl 10nS l ^ er ,scutes which embody its will; it may impeach and 

livand rlrnlffn?; The duty Js u P on . lfc / to ma ^e all laws which shall be neces- 
W& hnito^, P i, ,? arr y- in 6 ln to execution _ all powers of the federal government. 

others must look fn ih Q ^ tota dy distinct and independent departments; the 

ment the le l a£ttuJ h \l° lsl f lve f or direction and support. ‘In republican govern- 

p ' haps the chief duty of the President is to carry into effect the will of 

SS upZthe'lSuZSr^ffi 63 “ S “ has chosen^ provld^ Argument"! 

are not important.” assumptlon that Congress may wilfully impede executive action 
on Judge sto ^ ~ 

fealH^nS — ~££ysr tebt 

sity is XmSSratJd bV^he ^£^„ C “ n0t be JUst j fied OQ the & ou » d of necSI 

of our Government ^xScise^^nnH^ 1 °, ffices ’ Congress has, from the foundation 

The instances of such laws' are many SomennC^Tt ° f C ° nt ^ 1 legislation, 
acter. Usually, they were mandato’rv tb f statutes were directory in char- 

have endured for generations. Durmg the first’^ortv^earf^fh 611 ' 131 ^ 6 “ SCOpe ’ 
erted to insure removals. ... ’ ^^ en » the power of Congress was ex- 

generation, the C control ’oT Congre^ 1 ^ver 6 *1 n f^ 6- spoi l| ^tem had prevailed for a 
removals.” Congress over inferior offices was exerted to prevent 

whic^eads*ffim' t^emark^* ailed ° f Congressional legislation on the subject, 

theuncontrSlaWe power^fremova/fro^ffiferio^ 5? the Resident 

mount importance. The Senate’s cSnsideratlon ^f 7 f ° r a 5 emoval ia of para! 

t0 T P h rotec ^ reputation and emolument of office'w K-f° Val may be 

governments. In the United sStes where a comm on incident of free 

^S°v“ u \ p S om,ed to ^ 

° pini °° With observations: 

government of la“fot‘fjFmfn.’ ?!“ b T?"d “t ° rder that thi ‘ should be 
preclude the exercise of arbitrary nower Vk® 7 fc to P r °mote efficiency but tn 

p-i r„r 8 i^dtp^nf^ p 

otherwii P p rov S| b H +£?* T lth the conseil t of the Senate that ¥ resi ‘ 

Federalist, No. 77' cla ^? e was construed by AIex’andit S \F 0n ff esa ? hou ld 

wUSSTS iSe?„ 0 rTfe t 

of thi claim “ the He ad’s of DfpMmente“ Pe NoS. the - Preside nt 

vention of 1787 on th5„ u-. p< i wer be inferredfrom+K M thln g m support 
Avprtr f—_ _ tlie subject of removal , L om the silence of t,hp 


that the people 
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must look to representative assemblies for the protection of their liberties. And 
protection of the individual, even if he be an official, from tho arbitrary or capri¬ 
cious exercise of power was then believed to be an essential of free go\ ernriKnt. 

Before closing this interesting subject there is one other point that required 
consideration. Quite aside from the overwhelming evidence adduced 10 Ju.-tico? 
McReynolds and Brandeis to the effect that the so-called legislative decision of 
1789 did not at all mean what the majority of the Supreme Court now sav it meant, 
and that the uniform practice of Congress has been exactly the reverse; and assum¬ 
ing that the Chief Justice is correct in his interpretation of the so-called legislative 
interpretation” of 1789, and assuming further that there was no continuous Con¬ 
gressional practice to the contrary, we would then have the following situation: 
There is no express provision in the Constitution one way or another. The so-called 
“legislative interpretation” of 1789 gives the Constitution one interpretation, and the 
Tenure of Office Act of 1866 gives it an emphatically contrary interpretation. This 
is followed by the statutes of which the statute here under consideration is a re¬ 
enactment which had been in operation for fifty years. The question then arises: 

Bv what right does the Supreme Court assume to invalidate an act of Congress 
just because a previous Congress had interpreted the Constitution differently from 

the manner in which it is interpreted in the A.ct under const eration _ 

Whatever may be said of the right of the Judiciary to its own judpnent m 

interpre ting the Constitution, and to its right to disregard the con rary ju^gmen 
of Congress, even to the extent of annulling congressional legislation passed upon 

Se Judiciary baa a right to declare an Act oi Coagreea 

another Congress had interpreted the Constitution differently from the Congm 
which enacted the legislation under consideration. In this connection i m 
borne in that a Legislature is not a court, and that the theory of stare 

does not Mroly to legislation. Not even where the legislation by implication con- 

Btruea the Conatitution. And while the intcrpretaUonput upon the 
hv Comrress may be of weight m any attempt by the Judiciary to arrive at a 

inHonendent judgment of what the Constitution means, clearly that is qui 

that interpretation auch a weight aa to require the ovemdrng 

° f ot 1867 end 1878 «,. not bound by the 

of the Conatitution of the Congteee of 1789. By what n „/ 
Court enforce the interpretation of the Congress of 1789 upon t ongr 

iftffT and 1878. and aU subsequent CongressesT 




CHAPTER XXX 


CONGRESSIONAL POWER OF INVESTIGATION 


HE 


1 (103 U.S. 168), included by the official reporter of the 

United States Supreme Court in the famous list appended 
to Volume 131 of the United States Reports. The reader will 
also recall that we stated, in discussing that list, that Kilbourn 
v Thompson was not a case in which the Supreme Court had 
eclared an act of Congress unconstitutional, and therefore did 

not properly belong on that list. That, however, was only half of 
U»e story. For while it is true that in Kilbourn v. Thompson the 
Supreme Court did not declare any act of Congress unconstitu¬ 
tional, it did in that case materially limit the powers of Congress 
m a very important respect. Viewed, therefore, from the broad 

tew*" i° f pohtlc&1 P? wer ’ <»“ of Kilbourn v. Thompson 

as one ° f most important cases in our ennoti- 
tutional history- 


important 


. : which acts oi congress were 

stitutional. 


rp, . «- - v U11UUU- 

T j. . . importance of the case lies in the fact that 

Judiciary therein extended its general sunpnnsnwr 

the other governmental departmental a maZeTsu^tf-T 
^ZLXIprilnlti^ofthe ^” e tment of the government 

or n^ C “! o“ 8 i 5 To '*"*7 

has a right to institute inquiries either <Wtlv™ k composed, 
committees to summon witnesses and to comll thelmd^- ° f 

recalcitrant witnesses. The case *. q l d to Punish 

of Jay Cook & Co., which ushered in the ? am 5 >us fail ^re 

known to students of oimhtator! ° f 1873 ‘ ^ 

ng thi. event was one of the Wildest 



puuiacai corruption. ] 

famous Credit Mobilier affair, and 


803 


scandals 
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life occurred. Very high government officials and leading members 
of both houses of Congress were involved more or less directly 

in some of these scandals. 

And, whether rightly or wrongly, it was believed at the time 
that the failure of Jay Cook & Co. was connected with corrupt 
practices in public life. It was therefore not regarded merely as 
an economic event, but as an event of political importance and 

interest. 

It must be remembered in this connection that Jay Cook was 
the financier of the government during the Civil War, and that 
the relations of Jay Cook & Co. to the government and to various 
governmental functionaries was a very close one. It also so hap¬ 
pened that because of the improvident actions of its Secretary of 
the Treasury, the United States Government was a direct loser by 
this failure, because money had been deposited by the Secretary 
of the Treasury in the London branch of the house of Jay Cook & 
Co. Under these circumstances, the House of Representatives, by 
a resolution passed January 24th, 1876, appointed a special com¬ 
mittee of inquiry to investigate the entire matter. The resolution 
ordering the investigation is of some interest, because the opinion 
of the Court in Kilbourn v . Thompson seems to make much of the 
wording of that resolution. The resolution, is therefore, printed 

in the margin. 1 

Kilbourn, the plaintiff in the case here under consideration, 
was the manager of the real estate pool referred to in the House 
Resolution, and was summoned as a witness before the Investi- 


1 The resolution read as follows: 

“Whereas, the Government of the United States is a creditor of theurt 
Jay Cooke & Co., now in bankruptcy, by order and decree of the district Co 
of the United States in and for the Eastern District of Pennsylvania resultmg g from 

with the London branch of the said house of Jay Cooke & Co., of the public 
moneys; and whereas, the matter known as the real-estate pool was only pa any 

District oTColumbia, in wfiich Jay Cooke & Co had a large and valuable mterert 
and whereas, Edwin M. Lewis, trustee of the estater and effects.of^said fhm of J^y 

vantage and foss, as it is alleged, of the numerous creditors of said rleS9 

the Government of the United States: and whereas the 

by reason of said settlement, to afford adequate redress to sa _ * , . 

“Resolved, That a special committee of five members of this 
selected by the Speaker, be appointed to inquire into jthe^ nature 
said real-estate pool, and the_ character 
pr 

pal 


ouse 


tovolv^i^which Jay Cooki * Co. we intjreked and 
Sd or to be paid in said settlement, with power to send for persons an 


report to this House 
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gating Committee and directed to produce certain records relating 
to this real estate pool. He appeared in obedience to the sub¬ 
poena, but refused to answer any questions, or to produce the 

h.TTnnWif f0r V He I Jld " 0t plead his constitutional privilege, 

out LOOK thp nn&ifmn TT_ ^ . r & * 

had 


, . . .* : : , J - LWUOe representatives had no 

right to inquire into the private affairs of Jay Cook & Co or of 
the real estate pool referred to in the House Resolution. He was 
thereupon arrested on the order of the Speaker of the House of 
Representatives and brought before the bar of the House which 

I* him , gmlt y of contempt, and ordered him imprisoned 

propound P ed g to Mm °d the ?“*“«* by *. Questions 

subpoena dwees te2 m ^ by the 

Ca^rfTecS of W C^ulb^SunreTr fr °? 

charged from custody on "^rf t P He 6 ^ ’ ^ diS - 

Speaker of the House of Eenresentntive -t ^ eupon sued the 
and the members of the «epre s entative s , its Sergeant-at-Arms, 

pnsonment. John A. Thomnsnn K " omimttee > for f alse lm- 

of the case, was the Sergeant-at-Arm* ^ m ^. appears in th © title 
tives. In his answer he se* f +v, ^ ouse Representa- 

above—^giving the orio-inei +* 6 ^ acts substantially as stated 

atives wlch ordere 0 " t h n e i n:“!r j : n ° f the H ° USe of Represent- 

of the House adjudging KilboumT’ “ S 7® U “ the resol ution 
issued by the Speaker of the TT m contem P t t and the writ 

direct^ the ^t ^p^T Co^T ° f H °use 

lumbi^ in which the action had been brought heM C °' 

son s answer set up a good defence ttuk S t l/ Id th t T bomp- 
from this decision to the United Stnt ourn thereupon appealed 
court reversed the judgment of the Upreme ^°urt—and that 

matter set up by ThoSZ„ L hi, °°Tj holding th at the 

“ d that he was liable in ZZ^To Klh °‘ CO " stitute * 

The constitutional point which U the L Rep J esenta ^es. 
that the House of Representatives has no e™'* ? f ^ decision is 
tigation. The importance of the ™Lt f P ° Wers of inves- 
mental practice is self-evident. It is needlT" a ,™,f; tter of govern- 

«cent experience with the vSV^vTJ 6 ?. ° f Con 8 re ®- Our 

Congressional committees in conn«^™ t ^ 8tlons °° n ducted bv 

connection with the oil and nth! 
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scandals has brought home to the cou 
of these investigations as well as the c3 
It may be noticed in passing tha 


itry at large the importance 
itbcult ies e i\ oou n t e red. 


in the case know; a 5 - Ex 


Parte Daugherty (299 Federal Reporter, 620) 
the Federal District Court for the Souther 


i 


IQ 2c 


Cochran 


ern District ox Ohio, 


leaned heavily on the decision in Kilboum v. Thompson in « 
ing the discharge of Mai S. Daugherty, the brother of f 


United States Attorney-General J 
of habeas corpus , alter the first- 
Kilbourn’s example and refused 


D&ugh rty, on a wTit 


1 


or proa 


papers relating to transactions of his brother, the Attorney- 
General, and the bank of which Mai was president, on the plea 
that a Congressional Committee has no power to inquire into the 
nnvntp Affairs of himself, his illustrious brother, or the bank of 


affairs 


which the witness w r as president. The fact that these private 
affairs” were of such a character as to lead to the indictment of 


the 


in, and a trial in which he escaped 
one juror, while his co-defendant 
circumstances necessarily implying 



ac 


convicted under circumstances necessarily implying the guilt of 
the Attorney-General himself, is a matter of mere detail. The 


importance 


as a matter of constitut 


criminals 



by reason of the 


decision, but that the United States 



IS 


important 


ive 


L 1 J 


free countries, includinj 
the opinion of political 


our 


l orderly administration 
The decision was not. in 


by the legislative bodies of all 
ther country/’ and which is, in 
absolutely essential to a proper 


estigatin 





power whatever, but that this inquisitorial power is subjectjte 
E _1.5A ^r 5 ftlie lv rrirmle it, as was proven m the case 


limitations 


Cook & Co. as 

nore important 
rer power is lefi 



was proven m 
tort "it rsise. And 


Daugherty case 




it of view, 
is subject to the 


supervision 
the power < 



opinion 



ju 



recalcitrant 



corpus as to tne w: 
the efficacy of the 
where the courts 
proper, and the wi 


nece: 


power is 


may sue out a wnt of habeas 
y of the investigation, but that 
v imnaired even in those 


inv 



t rr 

■*£ 




wrong in refusing to answer the questio 
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put to him. This &lso is well illn^tratori 

nf r» i , . illustrated in the cases growing out 

of the Daugherty and Oil Scandals. 2 

? th the history ° f the sub - 

Of the Legislature to order the investigations andoTtheTT^^’ 

t0 a to fi the **■“■*“* * 2 SK£ y 

power to investigateTa 0 ^ 14 *** Stated generaU y tha ‘ the 

_ , governments. It has been enjoyed bv the RrJtj.n 

immemorial 


^ ^ UOTCaacu u y .Legislatures of 

4 has been enjoyed by the British Parlia- 

“ 7 “ '* ollue immemorial, and freelv pyomo^ u n 
well as by the Sint a 7 0 „; i ± ^ exercised by Congress as 

power Which was exer^t * 


Dower 8 °h er i?“ entS ~ U ' e SCate governments merely contL 

”dl,"™‘i.T,; ” ,0 ” J >-? •>» • 

lature. On the con trl v qUestloned this Power of the Legis- 

been uniformly affirm^ ^ qUestion bas ar isen, the 
--“ . y affirraed - aa one inherent in aU iegisla- 

In 


power has been uniformly affirmed ,7 V nas ansen < 
tive bodies and therefore not to be r mi \ erent ln al] le ^ 
England the question came un f„. -S?!? “ , any court - 


Kilboum v Thn'm tTo 19 i £ooa lilufitration of , 

March^2^^ two ^>po?nas wer^seT^d 6 an y>ve 8 t i ga Son hlC I n C ?he b D^ e 7 f 

WPew. Thermo “tt jLnate" h °“ A ?f ?1U>. IMA M P S b?rfc‘ y: <° De , « 

the DSS’cfSmT, 5y* » direct JATJA 9 '*1' I ‘ 299 Fe d. ^epfeBO) 

an intermediate appeal to^th^ te r'■^ tates gnpmme Court thij! eyg f rom 

authoritative deciaoTthJrSh” 11181 be °heyed Notwith;tS° mpSOU Was JS 
three years before it SS, £/?°“ m Thompson therefore thS 

subpoena was concerned It dhf 1 7^ ^ of the way in so fa? f° m t’ ?• took neariy 

Ordinarily such a JaDse ^?7 ^ .®t*U interested in time this 

Thompson rnnl/4 k* .the Senate 86 Com^fr.? 1 J* 86 ^ defeats 6 !*? 1 . , S - 


'um v. 


investigation 

3uld 

^ and the~Senate KJ e T to keep Md/' 

^“ a ^ 18 very iuStt^Ld^L 411 ^ are - As^ 

«*« and deserves careful atten« ® latter » Judge 
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case of Howard v. Gosset, decided in 1845. (10 Q.B., 359) In 

giving the judgment in that case, Lord Coleridge said: 


“That the Commons are, in the words of Lord Coke, the gen¬ 
eral inquisitors of the realm, I fully admit: it would be difficult to 
define any limits by which the subject matter of their inquiry can 
be bounded: it is unnecessary to attempt to do so now: I would 
be content to state that they may inquire into every thing which 
it concerns the public weal for them to know; and they them¬ 
selves , I think, are entrusted with the determination oj what falls 
within that category. Coextensive with the jurisdiction to in¬ 
quire must be their authority to call for the attendance of wit¬ 
nesses, and to enforce it by arrest when disobedience makes that 

necessary.” 

In speaking of the use of this power by state legislatures, Pro¬ 
fessor Landis says: 


“That this heritage of British Parliamentary traditions and 
this persistence of institutions developed in aid of the legislative 
process were neither alien to the newer soil of American nor 
inimical to the revolutionary ideals of independence, is further illus¬ 
trated by the adoption of committees of inquiry by state legisla¬ 
tures in the early days of their existence. British precedents were 
resorted to with freedom in resolving questions of privilege or 
punishment for libelous attacks upon the assembly and its mem¬ 
bers. In 1781 the Virginia House of Delegates clothed its stand¬ 
ing committees on religion, privileges and elections, courts o jus 
tice, and trade, with power ‘to send for persons, papers, and recor s 
for their information/ In the same year it authorized the com¬ 
mittee on privileges and elections to employ this power to ex¬ 
amine an armed opposition in Augusta to certain laws enacted 
by the preceding assembly. In 1824 the New York Assemb y 

Chemical Bank had been procured by corrupt means, and pu^ 

ished a witness, Caldwell, for his contumacy. n > w 

and Slamm refused to testify before a committee m the> New 
York Assembly investigating the use of funds by state b • 
Slamm, when called before a committee purged , ft 

contempt; but the testimony of Jacques was only adduced aft^ 

a period of imprisonment under the command of the H 

power thus exerted by state legislatures, when c 8 utiorud 

Limitations on the Congressional Power of Investigation, Harv 
Law Review, December, 1926) 

In further substantiation of the last assertion, Professor Landis 

refers to an opinion delivered by Judge Hoar on behalf of the 
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sev 04 Pr OV 99«^~'T7r uaae U1 nurnriam v. Morris - 

Daly, speaking for thr c0 urt\ tt. ’ ^ t0 f tbe opinion of J ^ge 

last mentioned case the court said: y ' 1 ™ 

competent*for cUher^oTTe^w^b^r 00 ° r rest . riction exists, it is 
to do, in their senarai oLZZ bod l es ™™Posmg the legislature, 
enable them to legislate P Tf ^ batevei J ma y be essential to 
of this parliamentary law that iVh * , welI ‘ establi shed principle 

or qualification of its member, it Z ° r ^ nizatlon > the conduct 
leges, or any matter affectina the Pr?? eedin S s ^ rights, or privi- 

respect to which it would he oZJZZ f ^ - m f° rm *tion , and in 

right to pass laws, necessarilv imSSftk* f ® r , Jt to le gislate. The 

tion upon any matter which Y mmfhT the S ght t° obtain informa- 

f essential to the full and intelliVenT^ the . sub Ject of a law. It 
function.” a mtel]lgent exercise of the legislative 

peri^om^tnce?f n ^l m8de USe ° f tMs P°^ r an early 

stitution, and has exercised it eoTtin^n! preSent Co “- 


becoming more and more freau^r^T eVer smce ~ its ^™*se 
problems of government become more lme v° eS ° n ’ an< * 88 the 
time up to the decision of Kilbourn v lcat fd. And at no 

United States Supreme Court affiL^d H when > * ContraT y- the 
before it in 1821, in the case of aZTtsI ! n U Was ^tinned 

cssions of the United States Sup^me o"; “ other de- 

the Court was at that time gewrallv w?‘ fj hat period ’ that 
P°«b)e the activities of government *° Umit 88 far as 

era! government. And the incliwtil? Pa ^' cu , iar| y °f the Fed- 

£22JSS5ZSte- »>■? 


important 


of all free governments 

entire constitutional T*™** ** baaic vi'ce of ^ 

omf State, do not depend ^ZTtfo £oJ° Vernment ’ 

ne Provisions of our 
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written constitutions, as is generally supposed, nor upon 

usages oj free government , either historical or contemporary, but 

upon the will of the Judiciary, which may gi\ i the other brant In 

, from time 



of the government such powers as 

to time, deem advisable for those c 

In 1880 the courts were not inclined 

department much power, and so the United 

decided in Kilbourn v. Thompson that the 

« * 

give Congress the ample pow 




ost 

the legislative 



q<v 

1^33 \*m* ft ■ ' iStt- 



legislatures, and which, until then, it had 
our legislatures, including Congress 



1 V 


i( 


It reads 
ses of Cong 








found in the margin,* and we here want 

attention to certain points. One is the significant phrasing of 01 
portion of this decision as stated officially 

This court does not concede that th- 
this general power of punishing for con 

The question is not what the Constitution provides, but what 

the Supreme Court is willing to coni > tie. 

Another important point is that the Supreme 
by refusing to draw any lesson from English 








executive, the legislative and 




3 The principal points of the decision are thua| 
headnote: 

“No person" can be punished for contumacy as a 
unless his testimony is required in a matter into whic 

inquire. 

“Neither of these bodies 
private affairs of the citizen. 

“All the powers intrusts 

vided into three grand depar___—-—, — , 

The powers confided to one of these departmen , y 

exercised by another. m . mhh 

“The House of Representatives in passin 

a creditor of Jay Cooke & Co. and appoir 

nature and history of the real 

branch of the government, Decause it was in its 
“The committee, therefore, had no lawiui 
testify as a witness beyond what he voluntarily 
resolutions of the House and the warrant of the 
was imprisoned for refusal to testify before sue 
jurisdiction in that body; and his imprisonment lor 

lawful authority. , -rr , 1Q __ 

“This court does not concede that tne nouses 01 
" " " The cases 

-ini. House of Representatives is not the final 

privileges in cases in which the rights and liberties of the 

the legality of its action may be examined and 

“The Resolution of the House 

contempt, end the warrant of ita Speaker hre“ ht 
■ * A justification in an action brou^B 



ihe 


before either House, 

<9 









power 

whether state or national, are di 

» W n _ ___ 1 



ju 




t be 


that the V. S. 
to inquire into 
the limit of 
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The rl d o y n °2 he rS? ® staMshed ^ the Parliament. 

Parliament ‘ • n Y Mr ' Justice MiUer is ‘hat the British 

not acourt 1 ,y - * C0Urt of justice > while Congress is 

ot a court-the implication being that the inquisitorial power 

British Parliament, were inheritefto^^Xnlt ^ 

court of justice. Without going here into the detLk of this Zi- 

> sumcien t f,n ooTr D_ t «. 


court of justice. 

cate sub ect it i,,XT * nere “to the details of this intri- 

sively proves this assertion to be utteriv .L ? x °’ ?° nclu - 
does Mr. Potts in an article published ^n th T/ ^' And 80 

power to command thrappearTnce^f 7 Sh ° Uld possess th e 

recalcitrant witnesses for contempt wh il W ! tne ®^> and to punish 

not. In one case the power arZ ’jt ,eg ! Slatlve bodi « should 
because of the necessity to adiudee the one case 

and in the other because of the Si ton" 8 d" °/ individua H 
welfare. In both cases information is thp , Pr ° V1< ! e for the Public 
Mve action, whether that of making law!Tof ^ ^ 


c; »«-* -is b;z 

to draw a distinction between inTestZ bUt “ attempt 18 made 
prying into private matters This ril “ g pubUo “ a Mers and 
untenable. There is no way of 2w T h ° Wever - ^terly 

gently, either by a court or by the leridTif * dlStmotion “telli- 

ness; and it is utterly absurd thlt s! t ?° his pri vate busi- 
excuse in a public inquhy. * SUch a «“» should be an 

/JW Judge Miller Jived «« i„ 

2° a /«dge Miller's S' or i ? ot Pro [ Mcllwain/ Wit hout^f 

» tee Gnu* aAVE 
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In this connection it is wed to remt 


VT Y\ 
>1 ii 




e objection on 

account of irrelevancy or immateriality to the cause on trial does 


not lie in the mouth 



w 



cc 

", c 




it may be made bv the 


litigant. The only limit to prying into private affairs in an ordinary 

trial is the pleading by the witness of the constitutional privilege 

against self-incrimination, and that privilege can, of course, be 

pleaded also in a legislative investigation. The question of con- 

is not, involved in this discussion, but only 


the power to 





to answer 



produce 



and documents, when they do not plead the constitutional privi¬ 
lege. To say, as does Mr. Justice Miller in Kilboum v. Thomp¬ 
son, that there must be a “legislative purpose” before Congress is 
authorized to make such investigations is to beg the question. It 
must be presumed that legislatures act for legislative purposes. 
As a matter of fact, they never act otherwise, even though we may 
often disagree with the wisdom of their action. In 
it must be remembered that a legis 

making body, but is also a general supervising body, and is sup 
posed to supervise the administration of the laws and govern¬ 
mental functions and ™ ^erallv. In addition 

these two functions 
according to the opinion of the 

informed 

Legislature has in its keeping the so\ereign 







people as a whole, limited only 








provisions of the 






as legislation is vigilant overs 



; and even 


<T 



of ad- 
the in- 


receive 
a broad 



a body w 



kept all 



ight of 
should be 



even to 



But the 
it informs 






occurs m 



life of 



nothing of any 
nation or of the ate 


that is not of legislative concern 
Kubourn v. 


tation upon g 
as already stated, is 





power mm 
result not of 
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tution, but of the momentary feeling of certain judges as to what 
the government ought to be doing. 

As we have pointed out repeatedly, under our system of Gov- 
emment by Judiciary, what the judges happened to be t hinkin g 

doinAfeomp 11 “ fTtf r° What th ® government ought to be 

inv net * i Part ,? f the Constltutlon itself, and therefore bind- 
thf time° n bnt U f ° n U f th , e 0ther departments of the government at 

ticul “Lnd of th I " 6 generations - ^ is thus that the par- 
1924 a nTf P(t Tl u Pr T e C ° Urt in 1880 made itself felt in 
tigate the doin^ofth^^ °- f Congress when il came to inves- 

that can breaches etlm sftA ° Tte ° nly P ower 
result, Congress and the T? * A® 7 c ^ 00ses to honor them. As a 

department” ol the gov~nt’ ^ n ? mir “ aIIy “^inate 

the grace of the Al # exerclse ‘heir powers only by 

which assigns to them, from time to time* , . uc ^ lclar y 

deems expedient for them to exercise * We 7 ch ,5 UnCtl0n8 M 14 

connection the peculiarly felicitous lanvuaee of th “ s " 0te “ this 

m Kilbourn v. Thompson, as stated bv tlm Supreme . Court 

headnote to that case: ^ 6 °® cla * re Porter in the 

‘Whether this 


ihfscourt. T* ^V^^SSSk 

Of Congress possess this general oTlff ‘!? at the Houses 

speakmg of this decision Professor Landis says: 

John Quihc7 Adms’iTlS^Uh^T* 6 ' 3 the "gnment made by 

hw But the mere S thaU^ e f weU * befoTZrts of 
»«s ofa cifiren'hlfnever^n s 6 private bud" 

aent g0VemmeDt That efficten^o 0 ^, 



314 


GOVERNMENT BY JUDICIARY 


power and withheld from legislative pow * j ^ 

tates of public policy as well as inimical to a i henry of i-pparam 
but equal governmental powers. The use of such evidence for a 
legitimate purpose within the scope of the power adducing it. can 
as well be presumed for legislatures as for courts/' 

And in speaking of the decision of our courts on this subject 
generally, Professor Landis says: 


“Limits to the Congressional power of investigation are thus 
not to be found in such circumstances as have hitherto come 
under the surveillance of courts. American courts are unlikely to 
adopt the standard advocated by Lord Coleridge and point only to 
the self-limitations inherent in the legislative process. But no 
standard for judgment can be developed from Kilbourn v. Thomp¬ 
son. Its result contradicts an unbroken Congressional practice 
continuing even after the decision, with the increasing realization 
that committes of inquiry are necessary in order to make govern¬ 
ment effectively responsible to the electorate. Ex parte Daugh¬ 
erty in its practical effect elevates executive power beyond the 
reach of responsibility. To presume that responsibility is attained 
by the fact that the executive again requires the endorsement 01 
the nation at large two or three years later, when the very abuse 
has been forgotten or, if remembered, has been lost in the shuffle 
of other and larger issues, is idle; at best, it permits only a periodic 
intervention of popular will in representative government. A 
responsive representative government was rather the closest aim 
of the founders, and constitutional doctrine should, with due re¬ 
gard to such practical considerations, give effect to institutions 
devised to execute such an ideal. It may be well that the effect of 
such an investigation as that of Attorney General Daugherty m 
1924 is to impeach him at the bar of public opinion, an 
realizing the investigation would have such an effect, a purpose 
do so was made manifest by the Senate. But it is no answ 
say as Judge Cochran said, that The Senate has no power to im¬ 
peach any federal officer at the bar of public opinion, no matter 
what possible good may come of it. Impeachment ^ , 

constitutional* sense in which Judge Cochran uses ib represen 
only the reaction of public opmion to the facts elicited by 
inquiry. Such a reaction may over-awe the Chief Executive 
compel him to exercise his power of removal. In def T au |f ? ® f or 

the moment to the exercise of corrective powers “ 

ment; it withholds the exercise of powers in ts own han<y.^ 

Senate may thus decide to refrain from action, t S 

facts elicited may move another department of 

apply a remedy in its hands; as a result of th ® SSLdings; 

House may be encouraged to institute impeachment proceedings. 
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CHAPTER XXXI 


THE ELEVENTH AMENDMENT 


I N the last two chapters we considered instances in which the 
judiciary profoundly modified our constitutional system by 
substantially curtailing the powers of the Federal Legislature, 
in the one case affecting the distribution of powers within the Fed¬ 
eral Government, and in the other curtailing the power of the 
Federal Government as a whole . 1 We shall now consider a series 
of cases in which the Judiciary has effected a redistribution of 
powers between the Federal and the state governments to the 
detriment of the latter. But in this case also there was a net loss 
to the legislative branch representing the people, and a net gain 


to the Judiciary. 


Amendment—that 


question of the suability of the States in the Federal courts^-has 
given our Judiciary considerable trouble from the very inception 
of our government under the Constitution. As was related m an 
earlier part of this work, practically the first case brought m t e 
United States Supreme Court was an action against the State o 
Georgia , 2 which was followed by a series of actions against various 

1 This was only formally so. dlcSi^w'L not based" on any pro* 

vision of the8UU. C—dS'itVued of 

course, only to f ^ state^Supreme ^^ourt in construing their state consti- 

the decisions of the -United otates op . > , • t Technically, therefore, state 

tutions, even though the provisions a . Er .,,' Thnm'DSon even though 

courts have a right to disregard the decision in Kilbourn y. Thompson ,evenuu ^ 

it is based on the distribution of powers o govemmen^ w^ g ut ’ t be chances of 

and is couched in language which even experts have difecuny ^ ^ actl(jn 

a The very first case bright in the UmtedS^S^NTew^ork defied the Supreme 

Court and refused to appear in answer to toe Court s summ Chisholm v. 

(Oswald v. New York) was one of a flock of similar actions, oi wm 


cases 
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3 D 


°ther State5 to enforce obligations issued by them prior to the 
adoption of the United States Constitution. This series of cases 
resulted in the famous decision in the case of Chisholm v. Georgia, 
which m its turn, resulted in the adoption of the Eleventh Amend- 

inr'Lt' , esl ® ne ^ P re ' en t the Federal courts from again taking 
juradiction in actions by individuals to enforce money obligations 

mJn! BU ‘ WaS DOt the end ° f ^ matter by any 

°v he adjudicati ° n3 ° f united 

ered finlllvZ i r'f''' Ve " " 0W the matter be consid- 

red finally settled-for various aspects of the subject still remain 

,nflr final —a.-__ i .. — 


Court 




U. S. Supreme Court^a ys h k WtT ’ what the 

are no more in agreement on iho _r ,, • . . vuulw » r y 


Constitution than they are o t * f pr0vlslon of ** 

of the courts is to ntrn^L^ ’ ho, ! eVer ■ lhat the tendency 
ment, and to reinstate the doetrTnTof 1 Ele yf nth Amend- 

thia amendment was intended to override WWh 0 ^ ^ 
under our system of government, even the ado^ ? “ that ' 

went to the Constitution does not necesLrilv ^l ^ T d ' 

the hands of the Judtiary-whieh ma;' 1 ™ 8 ^ “ StlU “ 

P~»d » the CoLtiSu ZlntZ n £ ^ P “P le “ 
let us see what U did to tTe Eleventh Amendment - Now 

and cwt^TrthCT Greenhow ( 1 14 U. S. 270) 

in which the 0 f K tbe „ fina "^l difficult^ 

f o°nd itoelf after the Chrtw£. 8 ° ther ““them states, 

hnown as the’jW^AcL^Thk E ^ Wat | lre adopted what was 

***** of tT^sSr^P^d for the funding of 

S~~ . _ . “P*' “d Of two-thirds of t.h„ 



o»s; aad tie 

iw - Hba 

*■> * » mnm m J\£ 

% 






fart W aad in Oswald v Nam 
*■*!»*•. ^ “® v « opened with 


318 


GOVERNMENT BY JUDICIARY 


interest accrued thereon up to July 1st, 1871, in new six-percent 
bonds to run for thirty-four y r s 11 ^ ^ t it c C) i \ et f C-' ^ ■—* ~ ^ ^ 
being that the remaining one-third of the debt ought to be paid 
by the new State of West Virginia, which had been carved out of 
the territory of Virginia, as its just proportion of the State debt. 
The Act declared that the coupons representing the interest should 
be made payable semi-annually, and u be receivable at maturity 
for all taxes, debts, dues and demands due the state.” A large 
number of creditors holding claims against the State of Virginia 


accepted bonds issued under this Funding Act for two-thirds of 
their claims, surrendering their old bonds and agreeing to look 

f _ _ 

for the remaining one-third of their claims to the State of West 
Virginia. 

Mr. Poindexter held some of these bonds, or coupons, and so 
did the plaintiffs in the other actions comprising this series of 
cases. On April 25th, 1883, Mr. Greenhow, who was tax collector 
of the city of Richmond, Virginia, demanded from Mr. Poin¬ 
dexter the sum of $12.45 due from him as a tax to the State of 
Virginia for the year 1882, and Mr. Poindexter thereupon tendered 
to Mr. Greenhow forty-five cents in currency, and twelve dollars’ 
worth of these coupons, which were then past due, and therefore 
receivable in payment of taxes under the provisions of the Fund¬ 
ing Act. But Mr. Greenhow refused to accept the coupons, be¬ 
cause the State of Virginia had in the meantime, in January, 1882, 
passed an Act providing that no tax collector should receive these 
coupons in payment of taxes. It should be noted here that the 
State of Virginia claimed that the Funding Act of 1871 was un¬ 
constitutional, and the Act of 1882 specifically provided a remedy 
for the aggrieved taxpayer, if it should turn out that the Funding 
Act was constitutional. The important provisions of the Act of 
1882 are given in the margin. 8 


* The important provisions of this Act were as follows: 

"Be it enacted by the General Assembly of the Stale of I ^ taxe8) 

several tax collectors of this Commonwealth shall receive m dwchargc of 

license taxes and other dues, gold, silver, United States t re asmy ^ officer 

bank currency, and nothing else; provided that m all JL. yi any steps 

charged by law with the collection of revenue due the State shall take any ^ 

for the collection of same claimed to be due from any ° 5 er protest, 

person against whom such step is taken, if he conceives such revenue into 

the same was paid under protest. The person so paying _ thereafter, sue 

time within thirty days after making such payment, and not longe 
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Poindexte J r 5f uscd t0 pay his taxes otherwise than by 

Mr Poindexter ,an ffi *' Gree " how thereupon levied on a desk in 

Mr Greenhow in t ° h v V “ $30 ‘ Mr ' Poind e*ter then sued 

these eout lddld J 1 " 81 ?^ 00 "^ f ° r * he Value of the desk > but 
wiebe courts decided against him. Hp _j _..x _ .. „ 


thesecourtedec J’ ■* , T 5 ° U ™ l0r the vaIue of «•» desk, but 
error h ‘ m ' He ‘hereupon sued out a writ of 

Some M the ofher nls^-V" to ^ U " ited Stat6S Supreme Court - 

similar suits against other tax collectors in vnZ. r brou S ht 
state courts to test the constitutionality of the law of° 18 S 2 “* 
one of the plaintiffs (Carter v. Greenly!) fued Grlhow'in^ 
Circuit Court of the United States for the Eastern rai l r 
Virginia, and three other plaintiffs (Pleasant C i, 
v. Parsons, Allan v. Baltimore & Ohio R P. Or. < f /' enkow ’ Mar V e 
equity in the Federal courts to r»t r l tht S fate “ 

fusing to accept the coupons in «™»i fficers from re ' 


When - '- Payment 


thev therefnr. T “ , f lore ^^ted States Suprem 

Pirst: Whether the Fed^roi _ „ as P ecfc * 


and 


payment 


/ 

Second: Whether state officers could b» • 

S““** ” —»1. 


umcer so c< 

?bra ~ - » court Wins Junction of tee 

the auditor of ni ,Ki,« Was ^ongfully paid and ou^hf tL vS, c c ^ se , certify of 

•**■!?jMftfSSLSSrS JStf T? “ 
aiSSdSS ^Sd re S Ue8 of « 

“ ^ eases, if, f or am^reL^ b »« 011 or °&er writ or SSf’ eitfa ? r ln i unction, 
exnbefore nmvii! .^ receive payment thereS b ^rtfcf ed with the c5! 

obtained Wnte‘“ooSre^ ,, 2; in > W 

""•fwre due tt :lrrW“r W re^l rer of the St *** *- - 


»«« 7 - T ““y refusal on iiir««wf f wte to any suit , 

dwonptaon of funds, eecSt P^ent 

» cunty or papar 
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enforce a State’s contract to receive these coupons in payment of 
taxes by means of suits brought against the state officers entrusted 
with the collection of taxes, notwithstanding the provisions of the 
Eleventh Amendment. The United States Supreme Court an¬ 
swered the questions in the affirmative by a bare majority of 
five to four. The opinion of the Court was written by Mr. Justice 
Matthews, with the concurrence of Justices Field, Harlan, Woods, 
and Blatchford; while Chief Justice Waite and Justices Miller, 
Bradley, and Gray, dissented. 

The question raised by the State of Virginia that the Funding 
Act was unconstitutional need not detain us here. We may as¬ 
sume that that Act ivas constitutional. The only question, there¬ 
fore, is: Assuming that the Funding Act was constitutional, could 
the provisions of that Act, and the terms of the coupons them¬ 
selves, that they should be received in payment of taxes, be en¬ 
forced by a suit in the Federal courts against the State through 
its officers? In this connection it must be borne in mind that, 
concededly, no action could be brought against the State itself , 
because of the Eleventh Amendment , to enforce the indebted¬ 
ness represented by the coupons in question. Mr. Justice Mat¬ 
thews, in his opinion delivered on behalf of the majority of the 
Supreme Court in the Poindexter case, said in this connection: 


“The nature and value of this contract right to the coupon- 
holder deserves to be further explained. It was evidently a part 
of the consideration on which the creditors of the State were in¬ 
duced to accept, under the Act of March 30 , 1871, from the State 
of Virginia, new obligations for two thirds of their claim, m ex¬ 
change for the surrender of the original bonds. The latter de¬ 
pended for their payment, as to both principal and interest, upon 
the continued good faith of the State in making from time to time, 
necessary appropriations out of the public treasury, to mee i s 
recurring liabilities, by positive legislation to that effect, in case 
of default there was no remedy by legal process. The State itseij 
could not be sued. Its bare promises to pay had no sanction o 
the public sense of duty to the public creditors. The only security 

for their performance was the public faith. 

It must also be borne in mind that the Supreme Court of_the 


United 


suit is not decisive under the Eleventh Amendment 
Matthews, speaking for the Court, recognized thi 


Mr 


saying: 
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prr'hlit^of l ,Z e ri a( l !'f T' St T uhrthcr ° suit * udthin Me 

*. hewf^Y. ft ^V"f ^ ..Singly, 

i rovereies betiwn^£ 0 "mo/e‘w'-'M ( ? ,e, , exte i ,dB *° ‘ con - 

State had merely "permitted ti e^^f'd '"J' 1 / ”',. the . P la t. n 1 * ff 

"r C l!-T ,S , 1,1 tllc Pfosoeution of theirciainiWo/fhe h * ° f 

hLd Tn ! ■' " <JU ! d not sue in thl ‘ ir own name* So on 53"* 

where the State of Geore-ia u«c ° ’ 109 446, 

record, it was held that, as it clearlv '° mm ? u a party on th « 
so interested in the property that final tile , State was 

wtthou, n.ak.ng it pSy.^e*^? 1 

the majority^of 'the 7ourt °I,t lrf!1, * ia scenied therefore clear. But 
vancing .he fan,'f ul Z' " tLTThl '' 8 hy 

against the State of Virginia because ^ S +t! ere n0t realIy suits 
that they must be accepted ’in payment”^ t^ ““f 0 ” 8 provided 

turned that they had in fact ° f taxe8> lt must be as- 

tfT* h^A at,empted *° levy on the°u^ay^s Moo th t* the . 8tate 

warrant in the state law itself. on Vdoer acting witkout an y 

The meat of the decision is contained in e „ 

^ Justice Matthews ’ opinion: n ^ the fol,owin « passages 

had l^d ^ ,? f the /•'“"‘iff below is reduced ,u- „ 

woe other payment by eeizintr h; ^creafter to attempt to en- 

0* law and tSam^a nri* * doing ®°’ 
i** P® *a4Me case m which th^ a Pnvate wrongdoer 

SeSuSST' wi^T^f a ™ Pri vafc 

~S^rs£ jK S, 3 aS: 

ibis case oaT^ ^t ^ 

„•£ a £nasrs2 •z imr*- Sftas**" 

a±L?w*<-i 

» which it haa not aaaented. 
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the tax collector, who is sued, was n officer and agent of the State, 
engaged in collecting its revenue, under a \alid la\\. and that the 
tax he sought to collect trorn the plaintiff was la^fullj due, that, 
consequently, he was guilty of no personal wrong, but a< ed only 
in an official capacity, representing the >tate, and, in refusing i■> 
receive the coupons tendered simply obeyed the co mman ds of his 
principal, whom he was lawfully bound to obey; and that, if any 
wrong has been done, it has been done by the State in refusing to 
perform its contract, and for that wrong the State is alone liable, 
but is exempted from suit by the Eleventh Article of Amendment 

to the Constitution of the United States. ... 

“A defendant sued as a wrongdoer, who seeks to substitute the 

_ _ —- — ^ A 1 A A 


“A defendant sued as a wrongdoer, wno see^s to suusinuie uie 
State in his place, or to justify by the authority of the State, or 
to defend on the ground that the State has adopted his act and 
exonerated him, cannot rest on the bare assertion of his defense. 
He is bound to establish it. The State is a political corporate body, 
can act only through agents, and can command only by laws. It 
is necessary, therefore, for such a defendant, in order to complete 
his defense, to produce a law of the State which constitutes his 
commission as its agent, and a warrant for his act This the de¬ 
fendant in the present case undertook to do. He relied on the A • 
of January 26th, 1S82, requiring him to collect taxes in gold, sil¬ 
ver United States treasury notes, national bank currency, and 
nothing else, and thus forbidding his receipt of coupons in lieu of 
money? That, it is true, is a legislative Act of the g° ve ™ e, ‘ t J^ f 

has passed no such law, for it cannot, and what it cannot do, 
certainly, in contemplation of law has not done. 

To this fanciful argumentation, Mr. Justice Bradley opposed 
the following solid reasoning on behalf of himself, the Chie u. 


ltv 


ie state, or 
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the necessities of the body politic. We have no right, if we were 
disposed, to fritter away the substance of this solemn stipulation 
by any neat and skillful manipulation of its words. We are bound 
to give it its full and substantial meaning and effect. It is only 
thus that all public instruments should be construed. 

Now, what is the object of all this litigation which fills our 
courts in reference to the Virginia bonds and coupons, but an 
attempt, through the medium of the Federal Courts, to coerce the 
State of Virginia into a fulfillment of her contract? To enforce a 
specific performance of her agreement? It is nothing less. That 
is the object of the bill in the case of the Baltimore and Ohio 
Railroad Company. That is the object of ihe bill of Parsons 
against the State Auditor and others. That is also the object of 
those actions of detinue and trespass which are brought against 
the collectors of Richmond and other places. Injunctions are 
sought, mandamuses are sought, damages are sought, for the sole 
purpose of enforcing a specific performance of the engagement 
made by the State by the Act of 1871, to receive the coupons of 
its bonds issued under that Act in payment of taxes and other dues 

to the State. . 

“There is no question about the validity of the taxes. -they 
are admittedly due. The officer is entitled to collect them, his 
authority is undisputed. The coupons are tendered in payment, 
not as money, for they have no quality of money, but as a set-o , 
which, as is insisted, the State has agreed to allow. The taxpayer 
stands on this agreement. That is the situation; and that is the 
whole of it. He stands on the agreement and seeks to enforce it. 
All suits undertaken for this end are, in truth and reality, suits 
against the State , to compel a compliance with its agreement. 

A set-off is nothing but a cross action, and can no more be 
enforced against a State without its consent than a direct action 
can be. When set-offs are allowed against the sovereign, it is 

always by virtue of some express statute. 
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institutions of this country, State and Federal, protest against it. 
Their continued existence is not compatible with it. It is the 
doctrine of absolutism, pure, simple and naked; and of commu¬ 
nism, which is its twin; the double progeny of the same evil birth 

“It was said by Chief Justice Chase, speaking for the whole 
court m Lane Co. v. Oregon, 7 Wall., 71, 76, that the people 
through the Constitution of the United States, ‘established a more 
perfect union by substituting a national government, acting, with 
ample power, directly upon the citizens, instead of the confederate 
government, which acted with powers, greatly restricted, only 
upon the States/ In no other way can the supremacy of that 
Constitution be maintained. It creates a government in fact as 
well as in name, because its Constitution is the supreme law of 
the land, ‘anything in the Constitution or laws of any State to the 
contrary notwithstanding’; and its authority is enforced by its 
power to regulate and govern the conduct of individuals, even 
where its prohibitions are laid only upon the States themselves. 
The mandate of the State affords no justification for the invasion 
of rights secured by the Constitution of the United States; other¬ 
wise that Constitution would not be the supreme law of the land.” 

This is thus answered by Mr. Justice Bradley on behalf of the 
minority: 

“But it is said—says Mr. Justice Bradley—that it is not the 
State, but the government of the State, which declines to receive 
the coupons, contrary to engagement. It is said that the govern¬ 
ment does not represent the State when it does an unconstitu¬ 
tional act, or passes an unconstitutional law. Whilst this may be 
averred (as it was averred in Texas v. White, 7 Wall, 700), when 
the government of a state attempts to force the State from its 
constitutional relations with the United States, and to produce a 
disruption of the fundamental bonds of the national compact; and 
whilst in such a case it may be admissible to say that the govern¬ 
ment of the State has exercised a usurped authority, this mode of 
speech is not admissible in ordinary cases of legislation and public 
administration. A State can only act by and through its consti¬ 
tuted authorities, and it is represented by them in all the ordinary 
exhibitions of sovereign power. It may act wrongly; it may act 
unconstitutionally; but to say that it is not the State that acts is 
to make a misuse of terms, and tends to confound all just distinc¬ 
tions. It also tends, in our judgment, to inculcate the dangerous 
doctrine that the government may be treated and resisted as a 
usurpation whenever the citizen, in the exercise of his private 
judgment, deems its acts to be unconstitutionalJ* 

We may add that not only is the doctrine of the majority a 
dangerous doctrine, as rightfully charged by Mr. Justice Bradley, 
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law of Virginia; and that law made it the duty of the defendant 
to receive the coupons tendered in payment of taxes, and declared 
every step to enforce the tax, thereafter taken, to be without war¬ 
rant of law, and therefore a wrong. He stands then, stripped of 
his official character; and confessing a personal violation of the 
plaintiff’s rights for which he must personally answer, he is with¬ 
out defense/ This reasoning seems sophistical in several respects. 
For example, the distinction between the commonwealth as state 
and the commonwealth as government is impossible, since the 
commonwealth is not state, i.e., sovereignty, at all, but only gov¬ 
ernment. Again, the dictum that an act of the commonwealth 
legislature, not repugnant to the constitution of the common¬ 
wealth, is not law of the commonwealth, if it conflicts w r ith a pro¬ 
vision of the constitution of the United States, but that the latter 
is the law of the commonwealth, seems to me an extraordinary 
confusion of prepositions and an absurd statement of proposi¬ 
tions. . . . Notwithstanding the fact that I consider this reason¬ 
ing to be erroneous, I approve the spirit of the Court which 
prompts it to the invention of such fictions in order to uphold the 
property rights of individuals against the too often manifested dis¬ 
honesty of the commonwealth. I should prefer to see the eleventh 
amendment abolished; but if this cannot be, I shall not regret to 
see it perforated by legal fictions. ,f (Burgess, op. cit. I, pp. 242-3) 

What is a constitution among lawyers when private property 
rights are involved? So the Supreme Court proceeded to “per¬ 
forate” the Eleventh Amendment until it became as full of holes 
as a sieve—amidst the plaudits of the legal profession. 






CHAPTER XXXII 


impairing the obligation of contracts bv judicial decision 

O ^u.Jicm! 1 p'r' t -! ie,lifira !i' inci,lems in the history of the 

in the hi«i° f T 1,,Clden * "nportant not only in itself 

U[ i . . ,r> °f this country, but throwing a glaring light 

.rat,on of the fabjty * f th( , b a il-o ' , 6 th , e ^ iUus - 

htrr““rH w ' 

Z £zz. b '*'~« °> -»ob^S 

1 he social and economic baekcmiinrl „,»• 1 

announcement of i|,is cl.a trine Wo the I I l ' 1 f SaV6 riSO to the 

hol.l Of this rouiltrv , Juril t , J r th I'Uildmg fever which took 
and continued duriiie the ,h 1 f P recedln 8 the Civil War 

rise t« the wildest ejaculation and some ofthTTraTie!, > H fiaVe 

many municipal,,^Id ^ ‘\ e bankruptcy 

West. These purely m.nom.r nlL ^ ln the South and 

political and social corruption Id rn< ' lla »'ere accompanied by 

their culmination point in the great s^andTl ofTh *?.*' ™a : reachin « 
and the panic of 1S73, of which the vandal of the Credit Mobilier 

^ k“ ear,iCT ch «Pter, was Th ° mpeon ' 

although they T™ “° re 

~lva„tage of the feverish desiretf T. 80,18 wer ® taking 

nuddie U est, for expansion by wav of 6 j P® rtlcula rly in the 

to organue aU kinds of railroad entercri^ 0 ^- l ? uUdin e' “ order 

- . pay economically, by getting *t.t whlch ““It 1 “ever be 

3^--,.—««to dXr. i^ pu ^r t°h f 1,16 OTgani “« 2i 

th«nae] vce but to obtain « °Peration of the 

ss in-—x* as: 

«•»«* m mo« case, by the most commt nLim^'^ 168 were ®b- 

“o" corrupt methods, and the bonds 



330 


GOVERNMENT BY JUDICIARY 


themselves, usually carrying a very high rate of interest, were sold 
much below par. In the end, the states, counties, and municipali¬ 
ties, were saddled with enormous debts, sufficient to bankrupt 
them all; while the railroads and other public improvements were 
practically worthless. 

Under these circumstances opinion as to what ought to be 
done with these bonds was very much divided: On the one hand, 
there was a strong belief that the power of public functionaries 
and of public bodies to saddle the people with public debts 
should be curbed by the Judiciary, by declaring such bond issues 
unconstitutional, as in excess of the powers of the legislatures 
under our constitutions. On the other hand, there was a demand 
that the debts thus contracted should be punctually paid, principal 
and interest, irrespective of the manner in which the issue of 
the particular bonds was procured, or the price which was paid for 
them by the railroads or the speculative buyers. As in the case of 
the Legal Tender controversy, it was largely a struggle between 
two economic interests: the interests of the railroads and the 
speculators in public securities, on the one hand, and the general 
body of citizens-taxpayers on the other. And, as is usual in such 
cases, legal opinion divided on the question of constitutionality: 
Those who, for economic reasons, inclined to the policy of uphold¬ 
ing the value of these bonds, had no difficulty in finding constitu¬ 
tional authority for their issuance. On the other hand, those who 
looked at the problem from the point of view of taxation, were 
astute to find constitutional reasons for holding them invalid. 

The problem was naturally first presented to the state courts, 
and the state judges were divided in their opinion on the subject. 
The most famous of the State decisions involving the basic prin¬ 
ciple of the right of a legislature to permit municipalities and 
other political subdivisions to issue bonds in aid of railroad- 
construction is that known under the title of Sharpless v . The 
Mayor , which was decided in the courts of Pennsylvania in 1853. 
The decision was by a divided court, and the prevailing opinion 
was written by Chief Justice Jeremiah S. Black, one of the noted 
jurists of the time, who on other occasions played an important 
role in the history of these United States. Judge Black uphe 
the legislative power in question, being joined in his opinion ^ y 
Judges Woodward and Knox, both of whom wrote concurring 

opinions, while Judges Lowrie and Lewis dissented. 
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lated by these new lines of travel, that there were stockholders 

in the new railroad to the extent of $4,000,000 and that the value 

^ * 

of this stock would be greatly enhanced by the building of the 
railroads; and contended that the subscriptions were valid and 
binding. This raised the issue of constitutionality squarely, in its 
broadest terms. At the outset of his opinion Chief Justice Black 
thus stated the arguments for and against: 

“This is,—said he—beyond all comparison, the most important 
cause that has ever been in this Court since the formation of the 
government. The fate of many most important public improve¬ 
ments hangs on our decision. If all municipal subscriptions are 
void, railroads, which are necessary to give the State those advan¬ 
tages to which everything entitles her, must stand unfinished for 
years to come, and large sums, already expended on them, must be 
lost. Not less than fourteen millions of these stocks have been 
taken by boroughs, counties, and cities within this Commonwealth. 
They have uniformly been paid for, either with bonds handed 
over directly to the railroad companies, or else with the proceeds 
of similar bonds sold to individuals who have advanced the money. 
It may well be supposed that a large amount of them are in the 
hands of innocent holders, who have paid for them in good faith. 
We cannot award the injunction asked for, without declaring that 
all such bonds are as destitute of legal validity as so much blank 
parchment. Besides the deadly blow it would give to our im¬ 
provements, and the disastrous effect of it on the private fortunes 
of many honest men, at home and abroad, it would seriously wound 
the credit and character of the state, and do much to lessen the 
influence of our institutions on the public mind of the world. 

“The reverse of this picture is not less appalling. It is even 
more so, as some view it. If the power exists, it will continue to 
be exerted, and generally it will be used under the influence ot 
those who are personally interested, and who do not see or care 
for the ultimate injury it may bring upon the people at large. 
Men feel acutely what affects themselves as individuals, and are 
but slightly influenced by public considerations. What each person 
wins by his enterprise, is all his own; the public losses are share 
by thousands. The selfish passion is intensified by the prospect 01 
immediate gain; private speculation becomes ardent, energetic, 
and daring, while public spirit—-cold and timid at the best -grow 
feebler still when the danger is remote. Under these circum¬ 
stances it is easy to see where this ultra-enterprising spin 
end. It carried the State to the verge of financial ruin, 1 
produced revulsions of trade and currency in every commer _ 
country: it is tending now, and here, to the bankruptcy o 
and counties. In England, no investments have been more disas¬ 
trous than railway stocks, unless those of the South Sea 
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these issues doubtful, even though the general power of the legis¬ 
latures in the absence of restrictive constitutional provisions re¬ 
mained undoubted. 

In some cases these courts reversed themselves on the con¬ 
struction of the same constitutional provisions and of the same 
enabling acts. Such was the case in the State of Iowa, where the 
case of Gelpcke v. Dubuque arose. The facts in that case may be 
briefly stated as follows: The Constitution of the State of Iowa 
contains the following provisions: 


“The legislative authority of the State shall be vested in a 
Senate and House of Representatives, which shall be designated 

as the General Assembly of the State of Iowa. . . . 

“The General Assembly shall not in any manner create any 
debt or debts, liability or liabilities which shall, singly or in the 
aggregate, exceed the sum of one hundred thousand dollars . . . 

“Corporations shall not be created in this State by special laws, 
except for political or municipal purposes, but the General As¬ 
sembly shall provide by general laws for the organization of all 
other corporations, except corporations with banking privileges, 
the creation of which is prohibited.. The stockholders shall be 
subject to such liabilities and restrictions as shall be provided by 
law. The State shall not, directly or indirectly, become a stock¬ 
holder in any corporation.” 

The City of Dubuque was incorporated by an Act of the Iowa 
Legislature approved February 24th, 1847, which contained the 

following provision: 

“That whenever, in the opinion of the City Council, it is ex¬ 
pedient to borrow money for any public purpose, the question 

shall be submitted to the citizens of Dubuque, the ? _ 

object of the loan shall be stated, and a day fixed for the electors 
of said City to express their wishes; the like notice shall be g 
as in cases of election, and the loan shall not be ma e un ess 
thirds of all the votes polled at such election shall be given in tne 

affirmative.” 

By an Act approved January 8th, 1851, the act of incorpora 
tion was so amended as to empower the City Council to evy 
annually a special tax to pay interest on such loans as are au¬ 
thorized by the section of the incorporation act just quoted, 
act approved January 28th, 1857, contained the following p 


vision: 
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had ruled otherwise. In this connection the United States Su¬ 
preme Court said in that case: 

“The construction given to a statute of a State by the highest 
judicial tribunal of such State, is regarded as a part of the statute, 
and is as binding upon the courts of the United States as the 

text ... 

“The equities in behalf of the plaintiff below are strong. We 
have all felt their force. 'Without any fault on his part, he has 
been deprived of the title of his land. But our duty is to apply the 
law—not to make it.” 

The question of the law of the State of Iow T a on the subject 
became therefore of prime importance. The constitutionality of 
this class of legislation under the Iowa State Constitution had 
been under consideration for a number of years before the courts 
of that state, and had an interesting history: 

The question came up for the first time before the Supreme 
Court of Iowa in 1853, in a case entitled Dubuque County v. Du¬ 
buque & P. Railroad Co. (4 Greene, 17) The court at that time 
consisted of three members, and the decision was decided in favor 
of the constitutionality of the legislation by a vote of two to one. 
The majority did not publish any opinion at the time, but one of 
the judges, Judge Kinney, wrote a dissenting opinion which Mr. 
Justice Miller, in his dissenting opinion in the Gelpcke Case, char¬ 
acterized as a very able one. About five years later, however, 
the majority opinion was published. In the meantime, Judge 
Kenney resigned, and his place was taken by Judge Hall. After 
Judge Hall took his seat, a case entitled The State v. Bissell (4 
Greene, 328), involving similar questions, came before the Supreme 
Court of Iowa. Judge Hall wrote the opinion in this case, in the 
course of which he referred to the right of a county to take rail¬ 
road stock and to issue bonds therefor, saying: 

“This point is not urged, and the same question having been 
decided at the December Term of this court, 1853, in the case ot 
the Dubuque and Pacific R. R. Co. v. Dubuque County, is not 
examined. This decision is not intended to sanction or deny tne 
legal validity of that decision, but to leave the question where tn&i 

decision has left it.” 

A little later the same question arose in the case of Clapp v - 

Cedar County . (5 Iowa, 15) This time the court was. composed ot 
different judges, one of whom, Chief Justice Wright, was agains 
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the power of the counties to subscribe for stock, and he wrote an 

The otheT t ^ ^ ^ S 1 

"while in subsmn/e ZZtT^ ° ^ Justi “ filler, 

ferred bylaw, held that thevmun follow th been con - 

bugve case.” The subsequent historv of h T" “ Th * Du ' 

courts is thus stated by Mr <r-J * bs questlon ln the Iowa 
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plied only where the decisions of the state courts had been settled; 


and 


r with a case where earliei 


decisions had been overruled by subsequent decisions. That the 
United States Supreme Court, therefore, had a right to choose 
between the various constructions given by tire state courts them¬ 
selves, and to adopt the one which appealed to it the most. But 
this also was decisively answered in the Leffingiuell Case, in which 
the United States Supreme Court had said: 


“If the highest judicial tribunal of a State adopt new view’s as 
t6 the proper construction of such a statute, and reverse its former 
decisions, this court will follow the latest settled adjudications. 
U. S. v. Morrison, 4 Pet., 124; Green v. Neal, 6 Pet., 291.” 

As we have seen from Mr. Justice Miller’s statement quoted 
above, this question was undoubtedly settled by the courts of Iowa 
adversely to the claim of the plaintiff in the Gelpcke Case. There 
was no escaping that conclusion. The majority of the United 
States Supreme Court, nevertheless, decided in favor of the le¬ 
gality of the bonds in question. In so doing, it announced a new 
and startling theory of constitutional law: namely, that irrespec¬ 
tive of whether or not the law under which the bonds in question 
were issued was constitutional , the bonds were a valid obligation, 
because the state court had previously said that such bonds were 
legal. The opinion of the Supreme Court was written by Mr. Jus¬ 
tice Swayne, who said: 

“The late case in Iowa, and two other cases of a kindred char¬ 
acter in another State, also overruling earlier adjudications, stan 
out, as far as we are advised, in unenviable solitude and noto¬ 
riety. However we may regard the late case in Iowa as affecting 

the future , it can have no effect upon the past. ... . . . 

“The same principle applies where there is a change of judicial 

decision as to the constitutional power of the Legislature to enac^ 
the law. To this rule, thus enlarged, we adhere. It is the law o 
this court. It rests upon the plainest principles of justice, lo noia 
otherwise would be as unjust as to hold that rights acquired under 
a statute may be lost by its repeal. The rule embraces tms 

CaS “We are not unmindful of the importance of uniformity in the 
decisions of this court, and those of the highest local courts, S 1 ' _ 
constructions to the laws and constitutions of then* own _ * 

It is the settled rule of this court in such cases, to follow 
cisions of the state courts. But there have been heretofore^m_ 

judicial history of this court, as doubtless there will be * 
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“They have said to the Federal Court sit ting in Iowa. ‘You shall 
disregard this decision of the highest court of the. State on this 
question. Although you are sitting in the State of Iowa, and 
administering her laws, and construing her constitution, you shod 
not follow the latest though it be the soundest, exposi¬ 
tion of its Constitution by the Supreme Court of that State , but 
you shall decide directly to the contrary; and where that court has 
said that a statute is unconstitutional, you shall say that it is 
constitutional. When it says bonds are void, issued in that State, 
because they violate its Constitution, you shall say they are valid, 

because they do not violate the Constitution/ 

“Thus we are to have two courts, sitting within the same 
jurisdiction, deciding upon the same rights, arising out of the same 
statute, yet always arriving at opposite results, with no common 
arbiter of their differences. There is no hope of avoiding this, if 
this court adheres to its ruling. For there is in this court no power 
in this class of cases> to issue its writ of error to the state court, and 
thus compel a uniformity of construction, because it is not pre¬ 
tended that either the statute of Iowa, or its constitution, or the 
decision of its courts thereon, are in conflict with the Constitution 
of The United States, or any law or treaty made under it, 

“Is it supposed for a moment that this treatment ot its de¬ 
cision, accompanied by language as unsuited to the dispassionate 
dignity of this court, as it is disrespectful to another court ot at 
least concurrent jurisdiction over the matter in question, will in¬ 
duce the Supreme Court of Iowa to conform its rulings to suit our 
dictation in a matter which the very frame and organisation o / our 
government places entirely under its controlV 


Mr. Justice Miller 


argument of the majority 


of the court, based on the conflict in the decisions of the courts of 
Iowa, as follows: 

"But while—says he—admitting the general principle t hu s laid 
down, the court says it is inapplicable to the P^ent case, because 

preme Court of Iowa, and that as the bonds issued while the de- 
tonal were unreversed, that this construction of the 

force of this propositionis^vmqu^ion^Wy, very great- ^ 

think, taken in connection with some janctea auzy j other 

enforce contracts, over and beyond that ^lootion ' 

eoW<*,hns given the majority 

a mie. which in my opinion cannot be sustained, eiuner f 
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particular with the Statute or Constitution of the State, as ex¬ 
pounded by the most recent decision of the state court, it is held 
void by this court without hesitation, because it - a rule of prop- 

ainl i lie last decision 1 c the state court must govern, c\en 
to overturning the well considered construction of this court. Rut 
if a gambling stockbroker of Wall Street buys at twenty-five per 
cent of their value, the bonds issued to a railroad company in Iowa, 
although the court of the State, in several o: its most recent de¬ 
cisions, have decided that such bonds were issued in violation of 
the Constitution, this court will not follow that decision, bur, resort 
to some former one, delivered by a divided court, because iu the 
latter case it is not a rule of property, but a case of contract. I 
cannot rid myself of the conviction that the deed which conveys 
to a man his homestead, or other real estate, is as much a contract 
as the paper issued by a municipal cor >ration to railroad for its 
Worthless stock, and that a bond when good and valid is property.” 


Judge Miller then goes into a thorough and careful examination 
of the cases in the Supreme Court of the State of Iowa, some of 
which he had already quoted, and reverts again to the decision of 
the United States Supreme Court in Green v. Neal, and the deci¬ 
sions of the state courts there involved, showing that the Gelpcke 
Case is a much stronger one for following the decision of the state 
court than the Tennessee case which was involved in Green v. A eal, 


and closes his opinion as follows: 

“I think I have sustained, by this examination of the cases, the 
assertion made in the commencement of this opinion, that 
court has, in t'his case, taken a step in advance of anything thereto 
fore decided by it on this subject. That advance is in the dire 
of a usurpation of the right, which belongs to the sta ^ ^ ts, J d 
decide as a finality upon the construction of state consU 
state statutes. This invasion is made in a case ^ere t} fJ e ™ 
pretense that the constitution, as thus construed, ts any mfractio 

Constitution of'the United States.^ ^ ^ time as- 



“The importance of the principle thus for the hrs 
serted by this court, opposed, as it is to my profoundes 
tions of the relative rights, duties, and comities ofthisco 

the state courts, will, I am persuaded, be received “ Lfagaimt 
apology for placing on its record, as I now do, my p 

it.” 


Judge Miller’s prediction that the decision in the Gelpcke 
would lead to a conflict with the Iowa courts came true, as su 
quent decisions of the United States Supreme Court show 
thermore, other state courts refused to recognize the princip 
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railroad stocks. No one was therefore hurt by the city giving 
its bonds directly to the railroad company, and the fact that the 
plaintiffs, in purchasing the bonds from the railroad company, knew 
that they had been given to the railroad company for railroad 
stock made no difference. Mr. Justice Miller dissented, saying: 


“In the case of Gelpcke v. City of Dubuque , I have given the 
reasons which I thought required this court to follow the recent 
decisions of the Supreme Court of Iowa, in holding that all bonds 
given by municipal corporations for stock in railroad companies 
were void, for want of any constitutional authority in the Legis¬ 
lature of that State to enact the laws under which said bonds were 
issued I do not now propose to add anything to what I there said 
upon that subject, but refer to it as fully applicable to the present 


C^S6t 

“In the case now before us, however, it is not claimed that there 
was any Act of the Legislature authorizing the City of Muscatine 
to take stock in railroad companies. The principle on which the 
validity of the bonds is sustained is, that the charter of the City 
confers on it an unlimited right to borrow money, and that having 
issued its bonds, which have been sold m the market, they must he 
held to be valid, although the purchaser knew they were issued for 

railroad stock. ... , . _ • 

“The authority to borrow money by the City of Muscatine is 

found in the 19th section of its charter That section undertakes 

to enumerate, in sixteen subdivisions, all the powers intended to be 

conferred on the city council. • • • # 

“The fifteenth subdivision is in the following lan S^ge: 

borrow money for any object in its discretion, 1 . . • . ,, 

determine in favor of the loan, by a majority of two thirds ot the 

votes given at the election/ . nrt .. nr ;i 

“It seems to me that the discretion here confided to the co 

as to the objects for which money may be borrowed, mu 

strued in one or the other of two modes. _ vf>pn t 

“1. That the discretion is, in its largest sense, unlimited, e P 

by the voice of two thirds of the voters. . • • ^vpreised 

“2. That the objects on which this discretion may be e . . 

must be limited to the execution of some of the powers grant 

“I do not propose to cite the numerous authorities 

to the case. It is so well known that it would be a waste f 
refer to adjudged cases/* 

speaking of the first alternative construction indicated by 


him. and of its consequences. Judge Miller says 


IMPAIRING CONTRACTS BY JUDICIAL DECISION 34g 
not'be supposedTo vi 1 le , ads , d 'f ectl Y to such consequences can- 

««ii..(a., city. sSss r 1 ” W '“j 

4 . % j TiSifif 

meant nothing else.” P 016 tilat -^S^ature could have 

Judge Miller s conclusion is that fji fl t • ^ , 
thing else, and that the citv th „ Leglslature m eant some- 

by the Legislature to issue bonds fnr 4 t ref0re> not authorized even 
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hope that the taxation in future years 

be sufficient to pay his judgment. A Mr. Butz, who evidently held 
a judgment similar to that of Mr. Myers, thereupon applied to the 
Federal District Court for the District of Iowa for a mandamus 
compelling the Mayor and Aldermen of the City of Muscatine to 
levy a special tax for the purpose of paying his judgment. After 
a hearing, the Federal District Court held that a mandamus could 
not properly issue, and dismissed the proceeding. Thereupon Mr. 
Butz appealed to the United States Supreme Court, and that 
court held that the mandamus must issue, notwithstanding the 
provision of the Iowa Code quoted above limiting the power of the 

City Council to levy taxes. 

In giving this decision, the United States Supreme Court not 
only adhered to its previous rulings on the question of the validity 
of the bonds, but also disagreed with the lower Federal courts 
on the question of the meaning of the Iowa Code with respect 
to the power of the City Council of the City of MDuscatine as to 
the levying of taxes. The Supreme Court held that this pro¬ 
vision applied only to taxation for ordinary current expenses of 
the city, and did not apply to a case where a judgment had been 
entered against the city. On this point, the situation with regard 
to the decisions of the Iowa courts was the same as on the original 
question of the validity of the bonds. An earlier decision had held 
that the limitation on the power of the City Council was itself 
limited as indicated by the United States Supreme Court, while 
later decisions held the contrary. The Supreme Court again dis¬ 
regarded the latest adjudications of the state courts. But in t 
connection the Supreme Court could not use the doctrine of non 
i mp airment of the obligation of contract by judicial decision, upon 
which the original decisions in the Gelpcke and Myers cases were 
based, as the law in question was in existence at the time tne 
bonds were issued. The Supreme Court did not, therefore, in ® 
Butz case, base its decision on the non-impairment doctrine, du 
proceeded upon the theory that it had a right to disregard t e s a e 

decisions and to construe the state statutes for itself. acc0 
ingly, proceeded to examine the question for itself, an came 

the conclusion that: 

• » J 

‘The contingency is one not contemplated, and not provi^ 
for by the Act of 1852. If the Legislature had intended toq^I 
the requirement prescribed by the Code, it is to be p 
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t e th e 7rue a ^dr°ZfatZ fftt 9 ? ntlemen t conscientiously believed, 
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of the Judicial Power, because the advocates of that Power pro¬ 
ceed upon the theory that the Judicial Power is necessary in order 
to protect the minority against attacks upon property rights. The 
assumption is that property is always in the hands of the minority 
and that the majority is always ready to take it away, or to impair 
the obligations of contracts upon which its value depends. But 
here we have a situation which clearly demonstrates that the feel¬ 
ing of hostility to property upon which such conduct depends may 
find lodgement in the breasts of judges as w r ell as legislators. In 
the case of the municipal bonds issued in aid of railroad construc¬ 
tion, the attacks came not from state legislators but from state 
courts. It is manifestly absurd to demand the erection of such a 
structure as the Judicial Power for the protection of minority 
property rights, if that Power is not the protector of property 
which it is supposed to be. Under such circumstances it is cer¬ 
tainly only proper to assume that the framers of the Constitution, 
bearing in mind the fact that courts are only human, and may 
therefore be as frail a protection to minorities as legislatures, have 
left the entire problem where it properly belongs—namely, to the 
good common sense of the majority of the people operating 
through the democratic form of government which they have 
established. 

But there is yet another point which must be considered in 
connection with the Gelpcke Case, one that goes to the very basis 
of our constitutional system. As has been stated repeatedly in the 
course of this work, the entire basis of the Judicial Power—the 
foundation upon which the entire structure is reared—is the prin¬ 
ciple that an unconstitutional law never had any validity. That it 
is so much waste paper—or, rather, waste motion. It is upon that 
theory only that the Judicial Power can be justified. And the 
upholders of the Judicial Power have always claimed that a court 
in declaring an act of Legislation unconstitutional does not declare 
the law null and void, in the sense of making it null and void, but 
merely establishes the proposition that the law has always been 
null and void,—it really never existed. 

Let us now test the decision in Gelpcke v, Dubuque by that 
test, and see the results we arrive at. In this connection we must 
again recall that the decision in Gelpcke v. Dubuque does not pro¬ 
ceed upon the theory that the earlier decisions of the Iowa courts 
were right and the letter ones wrong in their interpretation of the 
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But Gelpcke v. Dubuque has been decided. And its decision 
teaches the following very interesting lesson in logic and govern¬ 
ment: 

Under our system of government no organ of government has 
absolute power—the people in their wisdom having limited the 
powers of government so as to protect minorities against the un¬ 
restrained will of the majority. Therefore, an act of legislation 
not authorized by, or contrary to, the Constitution which sets the 
limits of governmental power, is absolutely void and of no effect 
or virtue whatsoever. Courts, therefore, have a right to disregard 
any such enactments as if they were in fact non-existent. There¬ 
fore, the Act of the Legislature of the State of Iowa passed in 1857, 
giving the city of Dubuque certain powers with respect to the 
issuance of bonds, being contrary to the provisions of the Iowa 
Constitution, was utterly void, could not confer any rights upon 
the holders of those bonds. Therefore, if the City of Dubuque 
should issue such bonds after the decision in the case of The State 
v. Wampello County, 13 Iowa, 398, a purchaser of such bonds 
would be buying waste paper, and the City of Dubuque would not 
be obligated to pay them. But the Supreme Court of Iowa hav¬ 
ing said in the case of Dubuque Co. v. D. & P . R.R. Co. that such 
bonds were valid, they ore valid notwithstanding the provisions 
of the Iowa Constitution intended to protect the people against 

the issuance of such bonds. 

In other words: The limitations of the Constitution are limi¬ 
tations upon the Legislature , but not upon the Judiciary. 
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well-known and eminently conservative constitutional lawyer, 
Mr. Frederick R. Coudert. In his book. Certainty and Justice, 
Mr. Coudert—an ardent admirer of the Judicial Power, of course 
—cites the treatment which the institution of trial by jury has 
received at the hands of the United States Supreme Court to 
prove his thesis that the United States Supreme Court does not 
adhere rigidly to the notions prevalent at the time of the adoption 
of the Constitution, and which the Framers intended to embody 
in the Constitution, whenever a departure therefrom is required by 
prevalent notions. Says he: 

“This general tendency, by which the Constitution is being 
constantly brought by the Supreme Court en rapport with exist¬ 
ing ideas, is nowhere, I believe, so well instanced as in the evo¬ 
lution of jury trial from a fundamental right into a mere method 
of procedure. 

“The proposition which, I believe, can be established by the 
examination of the cases on this subject in the Supreme Court of 
the United States, is this: 

“A right secured to the people by the Constitution in most 
positive language, treated by the Fathers, by the original State 
constitutions, and by the public opinion of the time as a sacred 
and fundamental right, has in the course of a hundred years by 
judicial decision been relegated to the rank of a mere method of 
procedure. (Italics in the original) 

“This important change has been accomplished without any 
formal amendment to the Constitution, but wholly under the guise 
of judicial interpretation. It has not been brought about on any 
theory that the language of the Constitution was ambiguous, but 
because the court considered that, law being a ‘progressive science/ 
the opinions and conditions of today should be considered an 
important element in interpreting the intention of the framers. 
(Certainty and Justice, pp. 59-60) 

Mr. Coudert adduces more proof to substantiate his general 
assertion, and he proves his case up to the hilt. He fails, however, 
to mention what seems to us the most significant fact in this con¬ 
nection—namely, that the most progressive of the judges protested 
strenuously against this particular application of the maxim that 

the law is a progressive science. 

The most interesting thing about Mr. Coudert’s own views on 
the subject, is his approval of the court’s attitude toward the 
problem, notwithstanding his frank admission that the courts 
decisions are contrary to the Constitution as it was intended to be 
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grand jury, and Hurtado claimed that this was in derogation of 
the ancient right of trial by jury, and therefore in violation of the 
“due process” clause of the Fourteenth Amendment. The state 
courts of California having decided against him. Hurtado appealed 
to the Supreme Court of the United States. That court affirmed 
the decision in a remarkable opinion written by Air. Justice Mat¬ 
thews, in which, among other things, he refers to the laws of the 
Medes and Persians in the same manner as Mr. Coudert. The 
opinion was not unanimous, however, Mr. Justice Harlan dis¬ 
senting. In the opinion delivered on behalf of the majority of 
the Court, Mr. Justice Matthews said: 


“It is urged upon us, however, in argument, that the claim 
made in behalf of the plaintiff in error is supported by the de¬ 
cision of this court in Murray v. Land & I. Co. . . . 

“The point in the case cited arose in reference to a summary 
proceeding, questioned on that account, as not due process of law. 
The answer was: however exceptional it may be, as tested by 

definitions and principles of ordinary procedure, nevertheless, this, 
in substance, has been nnmemoriaUy the actual law of the land 
and therefore, is due process of law. But to hold that such a char¬ 
acteristic is essential to due process of law, would be to deny every 
quality of the law but its age, and to render it incapable of prog¬ 
ress or improvement. It would be to stamp upon our jurispru¬ 
dence the unchangeableness attributed to the laws of the Medes 

and Persians.” 

The majority of the court therefore held that although the 
very high authority cited in Mr. Justice Matthew’s opinion held 
that the grand jury system of trial by jury was understood at the 
time of the adoption of the Constitution to be a fundamental 
right, it may nevertheless be abrogated by any state without of¬ 
fending against the “due process” clause of the Fourteenth Amend¬ 
ment. From this position Mr. Justice Harlan dissented in a very 
able opinion, in the course of which he said: 

“The phrase 'due process of law’ is not new in the constitu¬ 
tional history of this country or of England. It antedates © 
establishment of our institutions. Those who had been nv 
from the mother country by oppression and persecution brougm 
with them as their inheritance, which no government could. ngn 
fully impair or destroy, certain guaranties of the rights of me an 
liberty and property, which had long been deemed fundam 

in Anglo-Saxon institutions. ... ._ 

“These fundamental doctrines were subsequently incorpora 
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while, in the remaining ten States, they were impliedly forbidden 
by a general clause declaring that no person should be deprived 
of life otherwise than by ‘the judgment of his peers or the law of 
the land,’ or ‘without due process of law/ It may be safely af¬ 
firmed that when that Amendment was adopted, a criminal prose¬ 
cution, by information, for a crime involving life, was not per¬ 
mitted in any one of the States composing the Union. So that 
the court, in this case, while conceding that the requirement of 
due process of law protects the fundamental principles of liberty 
and justice, adjudges, in effect, that an immunity or right, recog¬ 
nized at the common law to' be essential to personal security, 
jealously guarded by our N"ational Constitution against violation 
by any tribunal or body exercising authority under the General 
Government, and expressly or impliedly recognized, when the 14th 
Amendment was adopted, in the Bill of Rights or Constitution of 
every State in the Union, is, yet, not a fundamental principle in 
governments established, as those of the States of the Union are, 
to secure to the citizen liberty and justice and, therefore, is no 
involved in that due process of law required in proceedings con¬ 
ducted under the sanction of a State. My sense of duty constrains 
me to dissent from this interpretation of the supreme law of the 

land.” 

The case of Maxwell v. Dow , decided in 1900, involved the 
same question of prosecution on information instead of grand jury 
indictment which was involved in the Hurtado Case, and, in ad¬ 
dition, the question whether a trial jury may be composed of less 
than twelve persons. This necessitated a reconsideration of the 
entire problem, and called forth a very elaborate opinion on be¬ 
half of the majority of the court delivered by Mr. Justice Peck- 

ham. In this opinion the Court very carefully reconsidered the 

entire problem, and announced the broad principle that trial by 
jury was not one of the “fundamental rights ” guaranteed by t e 
V. S. Constitution. Incidentally the Court reaffirmed the decision 
in the Slaughter House Cases that the “privileges and immuni¬ 
ties” clause of the Fourteenth Amendment did not include fun¬ 
damental rights,” and went on to decide expressly that that means 
that the Fourteenth Amendment has not had the effect of 
the provisions of the first eight amendments (the so-called B o 
Rights) operative in state courts. Mr. Justice Harlan agaui is 
sented. Mr. Justice Peckham begins the discussion by _ 

certain admissions which are of the greatest importance in 

discussion. He says: 
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Jk a 


36, 


was intended by tT™sSTh Am.nS COm f 10n Uw - o{ twelve juror 
tion there can be no doubt. AnS SThe Vt ff?'?! Constitu- 
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Utah Constitution for a ju?y of eight P rovision in the 
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state courts.” P U,lons of “tons of the United Stateili 

the appellant^in^the'ease who h Th ^ contention °» behalf of 

Utah without an indictment by a K rand jurv IC ‘ C d h" ^ S ‘ a * e ° f 
as follows: eighteen years imprisonment 


<c 


?? t “ e &8t ten amendments so f*r al A, the Provisions contained 

Of Federal power, are by virtue oflhk?' m ,the eXS 
as privileges or immunities "“endment to be regard^ 

court« 0r< h t> l e states cannot, provide ** 1 ^ th ° Un *ted States, and 
ehm.tat.ons contained in those amend^™” C °“ rt because ot 

« some 

<to. And then says: Justlce M >UeUe opinion in that 
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it is not restricted to that purpose, and it applies to rv^ryom-. 
white or black, that comes within its provisions. But. as said in 
the Slaughter-House Casts, the protection ot the oit»z*ij ni in- 
rights as a citizen of the state still remains with the state. This 
principle is again announced in the decision in butted Slut* 
Cruikshank, wherein it is said that sovereignty, for the protection 
of the rights of life and personal liberty within the respective 
states, rests alone with the states. But if all these rights are in¬ 
cluded in the phrase ‘privileges and immunities' of citizens of the 
United States, which the states by reason of the Fourteenth 
Amendment cannot in any manner abridge, then the sovereignty 
of the state in regard to them has been entirely destroyed, and the 
Slaughter-House Cases and United States v. Cruikshank are all 
wTone. and should be overruled.” 


Mr. Justice Peckham quotes with evident approval the follow¬ 
ing language of Chief Justice Waite in the case of In re Kernmler 

(136 U. S., 486): 

“The Fourteenth Amendment did not radically change the 
whole theory of the relations of the state and Federal govern¬ 
ments to each other, and of both governments to the people. The 
same person may be at the same time a citizen of the L-nited States 
^d a citizen of a state. Protection to life, liberty, and property 
rests primarily with the states.” 

He then quotes the following paragraph from Cooley’s Consti¬ 
tutional Limitations: 


“Although the precise meaning of privileges and immunities is 
not very definitely settled as yet, it appears to be conceded that 
the Constitution secures in each state to the citizens of all other 
states the right to remove to and cany on business therein; tne 
right by the usual modes to acquire and hold property, and to 
protect and defend the same in the law; the right to the usu« 
remedies for the collection of debts and the enforcement oi otner 
personal rights, and the right to be exempt, in property and per¬ 
son, from taxes or burdens which the property or persons oi ciu- 

z ens of the same state are not subject to.’ 


Mr. Justice Peckham then says: 

“There is no intimation here that among the 
jmTniinitif»« of a citizen of the United States are the righ_ « 
by jury in a state court for a state offense, and the right 

from any trial fear an infamous crime, unless vp yjPj 
by a grand jury. And yet if V'erejnch P™**” 

and immunities, they mould be among the firet that mould oear 
to anyone when enumerating or defining them* 
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States, although as h e hiZelf ,™ enshi P •* the United 

first that would' occur to an says ’ ^ey w °uld be among the 
them,” Mr. Justice Peckhflrn°? e W enumerat * n £ or defining 
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when the laws operate on all alike, and no one is subjected to 
partial or arbitrary exercise of the powers of government . 

“In Leeper v. Texas , 139 U.S. 462, it was said 'that by the 
Fourteenth Amendment the powers of states in dealing with crime 
within their borders are not limited, except that no state can de¬ 
prive particular persons, or class of persons, of equal and im¬ 
partial justice under the law; that law in its regular course of 
administration through courts of justice is due process, and when 
secured by the law of the state the constitutional requirement is 
satisfied; and that due process is so secured by laws operating on 
all alike, and not subjecting the individual to the arbitrary exer¬ 
cise of the powers of government unrestrained by the established 
principles of private right and distributive justice.” 


It will be noted that these cases, decided under the Fourteenth 
Amendment and quoted with approval by the majority of the 
United State Supreme Court as late as the year 1900, hold gener¬ 
ally that “due process” has no reference to any particular law or 
to any particular legal principle in existence at the time ol the 
adoption of the Constitution or of the Fourteenth Amendment, 
It is because of this general interpretation of the meaning of due 
process” that the court came to the conclusion that “due process” 
does not include trial by jury. It could not have been otherwise, 
for it is conceded that at the time of the adoption of the United 
States Constitution as well as at the time of the adoption of the 
Fourteenth Amendment, trial by jury was part of due process as 


and 


In order, 


therefore, to exclude trial by jury from the protection of the “due 
process” clause, the Supreme Court was compelled to announce, 
and did announce, the proposition that “due process” is not to be 
understood as congealing, so to say, the meaning put into the 
Constitution by the Framers, but as permitting its content to flow 
freely in accordance with the changing opinion of the times. Su 
ject, however, to the opinion of the courts from time to time as to 
what are, or ought to be, the “principles of private right and dis¬ 
tributive justice.” ... 


Mr 


front—disaP' 


VlXw XiiOJvI ivjf v4 v ^ , | 

proving not only the attitude of the Court with respect to tria 

by jury, but also its conception as to the scope of the Fourteen 

n this disapproval the majority opin- 
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of less number was not admissible in any criminal trial in the 

% 

District of Columbia or in a territory of the l niterl States, or in 
any prosecution of a criminal character in a court of the. 

United States, or in any court organized under the authority of 

. % ' *• 

the United States. (Callan. v. Wilson, 127 U.S. .540: Thump^nn 
v. Utah , 170 U.S. 343) We 1 lave often adjudged that the declara¬ 
tion in Magna Chart a that the King would not pass upon 
freeman, nor condemn him, ‘but by the lawful judgment of his 
peers,’ referred to a jury of twelve persons.” 


any 


Mr. Justice Harlan then refers to English and American his¬ 
tory, and the leading authorities on our constitutional law, such 
as Blackstone, Kent, and Story, in order to show the reason for 
the existence of a firm conviction, shared in by the leading states¬ 
men of England and the United States as well as by the people 
of both countries at the time of the adoption of the United States 
Constitution, and for a long time thereafter, that trial by jury is 
vital to the protection of liberty. He then proceeds as follows: 

“Notwithstanding this history of the incorporation into the 
Constitution of the United States of the provision relating to trial 
by jury, it is now adjudged that immunity from trial for crime 
except by a jury of twelve jurors is not an immunity belonging to 
citizens of the United States wdthin the meaning of the Fourteenth 
Amendment. 

“It does not solve the question before us to say that the first 
ten Amendments had reference only to the powers of the national 
government, and not to the powers of the states. For, if, prior to 
the adoption of the Fourteenth Amendment, it was one of the 
privileges or immunities of citizens of the United States that they 
should not be tried for crime in any court organized or existing 
under national authority except by a jury composed of twelve 
persons, how can it be that a citizen of the United States may be 
now tried in a state court for crime, particularly for an infamous 
crime, by eight jurors, when that Amendment expressly declares 
that ‘no state shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States.. it 
does not meet the case to say that a trial by eight jurors is as 
much a trial by jury as if there were twelve jurors; for if a citizen 
charged with crime can be subjected to trial, by a less number o 
jurors than that prescribed by the Constitution, the number ro®y 
be reduced to three. Indeed, under the interpretation now give 
to the amendment, it will, I think, be impossible to escape, 
conclusion that a state may abolish trial by jury altogether . 
criminal case, however grave the offense charged, and autn^^ 
the trial of a case of felony before a single judge. I cannot assent 
to this interpretation, because it is opposed to the plain woras j 
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the Constitution,, and defeats the manifest object of the Four¬ 
teenth Amendment. . . . 

“I am also of the opinion that the trial of the accused for the 
crime charged against him bv a iurv of eight nersons was not con- 


It does 


.. .v.. vhe due process ot law prescribed by the Fourteenth 
Amendment. Referring to the words in the Fifth Amendment, 
that ‘no person shall be deprived of life, liberty, or property with¬ 
out due process of law/ this court said in Murray v. Hoboken 
Land & Improv. Co. ‘The Constitution contains no descri J * " 

those processes which it was intended to allow or forbid, it does 
not even declare what principles are to be applied to ascertain 
whether it be due process. It was manifest that it was not left 
to the legislative power to enact any process which might be de¬ 
vised. The article is a restraint on the legislative, as well as on 
the executive and judicial, powers of the government, and cannot 
us so construed as to leave Congress free to make any process **due 
process of law” by its mere will. To what principle are we to 
resort to ascertain whether this process enacted by Congress is 
due process? To this the answer must be twofold. We must ex¬ 
amine the Constitution itself to see whether this process be in con- 
flict with any of its provisions. If not found to be so, we must 
look to those settled usages and modes of proceeding existing in 
the common and statute law of England before the emigration of 
our^ ancestors, and which are shown not to have been unsuited to 
then* civil and political condition by having been acted on by 

after the settlement of this country/ . 

, original Constitution had not contained a specific 

T ? f * nals f ° r Cr Tf oth erwise than by a jury, the re- 

haveTtood t fhf SI™*? ° f la T in < X he Fifth Amendment would 

a s in the Federal courts in any mode except by a common-law 
derivations t h erefore > the Fourteenth Amendment forbade the 

p ocess of law, the intention was to prevent any state from in- 

Suarantccs for the protection of life and liberty that 

government. ^ again8t “ fr “ee“ent by the national 

...Lcrprctation of the Fourteenth Amendment find. 
port in some of the decisions of this court. In addition to 
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R. Co. v. Chicago , 166 TJ.S. 226; Norwood v. Baker, 172 U.S. 269. 

“If, then, the ‘due process of law’ required by the Fourteenth 
Amendment does not allow a state to take private property with¬ 
out just compensation, but does allow the life or liberty of the 
citizen to be taken in a mode that is repugnant to the settled 
usages and the modes of proceeding authorized at the time the 
Constitution was adopted and which was expressly forbidden in 
the national Bill of Rights, it would seem that the protection of 
private property is of more consequence than the protection of 
the life and liberty of the citizen.” 

Apparently having in mind the possibility of some such dis¬ 
tinction as that made by Justice Brown in the Insular Possessions 
Cases , to the effect that some of the provisions of the Bill of Rights 
may be more fundamental than others, and that those which are 
really fundamental came within the protection of the Constitution 
while others did not, Mr. Justice Harlan adds: 


“The privileges and immunities specified in the first ten 
Amendments as belonging to the people of the United States are 
equally protected by the Constitution. No judicial tribunal has 
authority to say that some of them may be abridged by the states 
while others may not be abridged. If a state can take from the 
citizen charged with crime the right to be tried by a jury of 
twelve persons, it can, so far as the Constitution of the United 
States is concerned, take away the remaining privileges and im¬ 
munities specified in the national Bill of Rights. There is no middle 
position unless it be assumed to be one of the functions. of the 
judiciary by an interpretation of the Constitution to mitigate or 
defeat what its members may deem the erroneous or unwise action 
of the people in adopting the Fourteenth Amendment ” 

And evidently intending to answer the argument that the Con¬ 
stitution ought to be brought by the Judiciary en rapport with the 
spirit of the times, Mr. Justice Harlan concludes his opinion as 

follows: 


“If some of the guarantees of life, liberty, and property which 
at the time of the adoption of the national Constitution were re 
carded as fundamental and as absolutely essential to the enj y 
ment of freedom, have in the judgment of some ceased to be 

practical value, it is for the people of the United S ^ at T H n not 

cisionf the Constitution of the United States does not stand“ t j£t 
way of any state striking down guarantees of life and ube _y 
English-speaking people have for centuries regarded as vita 
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personal security, and which the men of the revolutionary period 
universally claimed as the birthright of freemen.” 

The coup dc grace to trial by jury as a fundamental rieht of the 


people of the United States was given by the U. S. Supreme Court 
in the M ankle hi Case, the last of the Insular Cases . This case 
differed from the cases of Hurtado v. California and Maxwell v. 
Dow, in that those two cases were cases coming up from state 
courts, and therefore involved a construction of the Fourteenth 
Amendment, while the Mankichi Case came up from the Hawaii 
Islands after their annexation to the United States and the or¬ 
ganization there of a provincial government under the so-called 
New lands Resolution, and involved the meaning of trial by jury 
under the Fifth Amendment, which was one of the original Amend¬ 
ments constituting the Bill of Rights under the United States 
Constitution. It did not, therefore, involve the question of what 
are “privileges and immunities” as that phrase is used in the 
Fourteenth Amendment. But it did involve the question of the 

meaning of the due process” clause, which is the same in the 
-riith as in the Fourteenth Amendment* 

. • 3u ? ti<X , B ™ W " deUvercd opinion of the court, as he did 

in all the Insular Possessions Cases, and, as in ail these cases exceDt 

I* nJ Jima c °fl’ ^‘ ef Ju f Uce Fuller and Associate Justices Har- 

thlt r w? h d jf entcd ' 14 m “» 4 not be assumed, how- 

the minority with Mr J^^r^V^anatS 

nZ '7T T 6 im P° rt “<* of trial by jury since Maxwell 
decided^ w* COntr * ry ’ th “ c&ae accentuates the principal point 

to be a fundamental i. “ ^ by J ur y h *« ceased 

of the ° f the Constitution 

In order t hat the exact point decided in this case mav he 

* ** ^ionenoe to the facts in the ca^ 

On July 7th 189S o _ 7^, oecomes nec- 

***** Resolution, proUfin* faMh^tauJ«rf Se hT^t f* W " 
to the United States. The actual traiJer of ^Ti^t ^t 

“«• Hhwrii a^^tfXum n tii r0 ^t d 

raim A m Aw m i a,«— » n , , and subject to the 

and also that: 







372 


GOVERNMENT BY J EDICT ARY 


“The municipal legislation of the Hawaiian Islands not en¬ 
acted for the fulfilment of the treaties so extinguished, and not 
inconsistent with this joint resolution, nor contrary to the Con¬ 
stitution of the United States, nor to any existing treat\ ot the 
United States, shall remain in force until the Congress of the 
United States shall otherwise determine.” 


The laws of Hawaii in existence -when this resolution went into 
effect did not provide for indictment by grand jury in criminal 
cases, and provided that conviction may be had by a vote of nine 
out of twelve jurors. Mankichi was tried in one of the Hawaii 
courts on May 4th, 1899, for the crime of murder, without having 
been previously indicted by a grand jury, and was convicted by 
a vote of nine out of twelve jurors, the other three jurors voting 
for acquittal. Mankichi thereupon applied to the District Court 
of the United States for the Territory of Hawaii (after Congress 
had established a Territorial Government) for a writ of habeas 
corpus , claiming the right to be discharged on the ground that the 
trial had not been conducted in accordance with the provisions 
of the Constitution of the United States with respect to trial by 
jury. The District Court granted the writ, and discharged him 
from custody. Thereupon the Territorial Government took an 
appeal to the Supreme Court, and that court reversed the District 
Court, holding, by a five to four vote, that under the Newlands 
Resolution Mankichi was not entitled to a jury trial in accordance 
with the provisions of the United States Constitution. The 
of the decision was that, while the kind of trial which Mankichi 
had was not in accordance with the provisions of the United Sta es 
Constitution, it was nevertheless not contrary to its provisions. 
The meat of the decision in this case is contained in the following 
passage of Mr. Justice Brown s opinion. 


“We would even go iartner, ana say matiuuDi, - -rr ' the 
privileges and immunities contained in the Bill of Rights o _ 
Constitution were intended to apply from the momen nd 
nexation; but we place our decision of this case ^ont 9 
that the two rights alleged to be violated m this cos . Dr0 ^ 

damental in their nature, but concern merely a method P ^ 

cedure which sixty years of practice had s own conserve the 
the conditions of the islands, and well calculated we U 

righ ts of their citizens to their lives, their property, 

being.” 
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THE MEANING OF “DUE PROCESS 
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RITING in 1884, Mr. Justice Harlan said in Hurtado v. 
California,: “The phrase ‘due process of law is not new 
in the constitutional history of this country, or of 
England.” He then proceeded to show that it had a well-defined 
meaning at the time it was incorporated into the Fifth Amend¬ 
ment of the United States Constitution, and that it has the same 
meaning in the Fourteenth Amendment. That much seems to be 
beyond question. Neither the antiquity of the phrase itself, nor 
the identity of its meaning in the Fifth and Fourteenth Amen - 
ments to the United States Constitution, has ever been disputed. 
The United States Supreme Court has said repeatedly that t e 
phrase “due process of law” is identical with the phrase aw ° 
the land” which occurs in Magna Charta. Whether or not e 
last proposition is sound history need not be discussed here, bu - 

fice it to say that the phrase inRs present 
as the famous statute of 2 
Charta, which declared that 

taken 


tt 


land 


ujueiucut, - xr / - i » 

death without being brought to answer by due process ot law. 
During the half-millenium that elapsed between that am 


statute and the 
was ample time 
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first 
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wag —by history as well as by writers on 

due process ot 
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law” as thus settled, is, that it has no relation whatever to legist 

tive power. Neither at its inception nor in the course ^ 

hundred years’ history was this phrase ever understoodmE 6^ 

hand, it was always understood to be a limitation onl^ 
tive and on the Judiciary, which has always been reg Pv elop- 

land as part of the Executive. Indeed, if there was 
ment of the meaning of that phrase, it was by the s 
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trolling questions of legal procedure. Such was clearly its rnean- 
ing at that timej and such probably it was from the time it was 
first used in the confirmatory statute of 28 Edw\ III. It. was so 
understood by bir Edward Coke, the great legal authority of that 
day and the great expounder of the Common Law. This is also 
the meaning given to this phrase by Blaekstone, the great au¬ 
thority on English law during the epoch of the American Revolu¬ 
tion. It is still so understood by writers on public law in England. 

Such, also, was the meaning of this phrase and the place as¬ 
signed to it in public law in this country, from the time of its 
settlement until the great change which has taken place recently. 
So recently as to be more a matter of contemporary politics than 
of history. Even if there were no positive proof of the fact we 
should have a right to assume it, since Blackstone -was the 


fountain-head from which the American public men of the Revo¬ 
lutionary Period obtained their ideas on English law. But the 
proof is quite abundant, and it is in the form of both legal com¬ 
mentaries and adjudicated cases. Professor Edward S. Corwin 


has collected many of the authorities covering the early period of 
our judicial history in his well-known articles on Due Process of 
Law before the Civil War (24 Harvard Law Review , 366 et seq., 
460 et seq., March and April, 1911). Without going over the ground 
again here, we shall only quote his introductory remarks. 


“The early state constitutions—says Professor Corwin—did not 
contemplate judicial review, but they were considered none the 
less as setting certain limitations upon legislative powers, the 
transgression of which by the legislature would destroy, to use an 
oft-quoted phrase from Vattel, ‘the basis of the legislature’s own 
existence/ thus giving rise to the right of revolution on the part 
of the people. Did then, the phrase ‘law of the land/ which is the 
universal form in these constitutions, import any limitation upon 
legislative power? There are three good reasons for thinking not. 
In the first place, ‘the judgment of his peers/ signifying in our 
constitutional usage trial by jury, which is usually alternative to 
‘law of the land’ and therefore apparently displaceable by it, is 
often further safeguarded by a clause rendering it inviolable in all 
cases in which it had hitherto been used, a clause to which the 
members of the legislature were sometimes required to take special 
oaths of fidelity. In the second place, moreover, if ‘law of the 
land’ meant something else than statutory enactment, that some¬ 
thing could have been only the common law, which, however, is 
adopted in these same constitutions, when specific mention is made 
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a fundamental law 'in resemblance to a Magna Carta.’ Commit¬ 
tees were appointed, drafts of proposed fundamental laws were 
made and considered, and in 1641, after three years of discussion 
and revision, the Massachusetts Body of Liberties was adopted. 
The first article of this document was a rather liberal paraphrase 
of the thirty-ninth section of Magna Carta. The wording would 
indicate that it was intended that there should be no limitationi 
upon the legislative power , and that it merely required that the law 
be published, or found in the scriptures, before a man might be 
punished under it. However, such a loose rendering of the Great 
Charter did not completely satisfy all the elements which had de¬ 
manded a fundamental law, and there shortly developed a demand 
for additional codification in order to insure greater regularity in 
the administration of justice. In spite of John Winthrop’s attempt 
to prove that the government of Massachusetts Bay was far from 
being arbitrary, it was complained that the general court did not 
keep the fundamental laws of England or the colonies. The gen¬ 
eral court answered that they would only make laws which were 
conformable to the fundamental laws and liberties of the com¬ 
monwealth, and appointed another committee to compare the 
Body of Liberties with Magna Carta and the English common 
law. This committee reported that some nine provisions of Magna 
Carta were, in one way or another, incorporated into the Body 
of Liberties. The emphasis which they placed upon the thirty- 
ninth article indicated, likewise, that they considered it as being 
by far the most important of the provisions. 

"The most striking thing about the whole incident of the Body 
of Liberties was the fact that it was drawn up and interpreted in 
answer to a positive demand, not only that the judges should not 
act in an arbitrary manner, but also that administrative officials 
and subsequently even the legislature, should be restrained in their 
actions. No evidence has been discovered in the cases of Con¬ 
necticut and Rhode Island to indicate that they ever got further 
than the first of these stages. Both of these colonies prefixed to 
their early codes of laws paraphrases of a portion of Magna Carta, 
and in the case of Connecticut it is obvious that the provision of 
the Body of Liberties was copied bodily. Indeed it was objected 
that this provision was not strong enough, for it did not limit the 
general court in the exercise of arbitrary power. From the Rhode 
Island provision (1647) it is very evident that there was no con¬ 
ception that this declaration was to be a limit upon the legislative 
power” 

This author also shows, despite his strong bias for the opposite 
theory, that at least up to the time of the Civil War, the modem 
interpretation of "due process” was utterly unknown to constitu- 
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“The importance of these authors lies not so much in the actual 
influence which they exerted on the course of legal development 
as in the fact that they represented the confused legal thinking 
of the time. Constitutional thought was in sore need of some one 
to lead it out of the maze in which it had been entrapped. It found 
just such a leader in Thomas M. Cooley. 

“Cooley’s Constitutional Limitations w 7 as by far the most im¬ 
portant treatise in the entire development of the American idea of 
due process of law. In many respects, he did for constitutional 
thought m the United States what Coke had done in England two 

centuries before. The importance of his writings can hardly be 
overemphasized. . . . 


was the first commentator to state clearly that due 'process 
was a limitation upon all branches of government. . . . Cooley, al- 
m.ost single, handed, caused a shift of emphasis from personal to 
property rights. The writers who preceded him looked upon the 
protection of property rights by due process as distinctly subordi¬ 
nate to the protection of rights of person. Cooley, however, with 
his careful study of the judicial decisions, saw that since property 
rights were more apt to cause litigation, the phrase was bound to 
become the bulwark of the propertied classes. While he failed to 
see the extent to which the courts might go in this direction, it is 
significant that he should have foreshadowed this trend. . . . 

“His thought in this regard was not as clear cut as it was in 
many other respects, and the organization of the Constitutional 
Limitations' does not bring out clearly the close relationship be¬ 
tween the limitation and each of these powers. The seeds of the 
idea were there and the rapidly changing economic conditions 
caused them to grow to fruition at the hands of others” (Mott, 
op. cit., pp. 93-96, 179-186) 


A closer examination of the authors cited by Mr. Mott will 
show, however, that the assertion of the existence of two schools 
of thought during the pre-Civil War period, one of which did not 
consider the phrase “due process of law” as dealing with procedure 
only, is quite erroneous. This can be seen from the following pas¬ 
sage of Mr. Mott’s, which he relegates, however, to a footnote: 


“One of the clearest statements—says he—of this period was 
that of B. L. Oliver, Rights of an American Citizen (Boston 1832), 
p. 181. ‘This clause seems not to be aimed so much at the tyran¬ 
nical conduct of persons in power, acting under an usurped au¬ 
thority, as to prevent Congress or the legislatures of the states 
from entrusting a power over the lives or the liberties of citizens 
to public officers in command, and from confiscating the estates of 
individuals without the formality of trial by mere unprincipled 


acts of legislation.’ 
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ing in the due p recess clause. lie was, in fact, in I he most re¬ 
spectable company, as already indicated—in the company of Mar¬ 
shall, Kent, and Webster. Webster's definition of the phrase “law 
of the land”—which, it should be noted, is more susceptible of 


general application than the phrase “due process of law”—is well 
known. It means, according to that celebrated authority, “the 
general law which proceeds upon inquiry, and renders judgment 
only after trial .” 


Such also was the opinion of Marshall. And if Marshall is not 
being charged with “misleading the profession,” it is only because 
he never wrote an official commentary on the Constitution, as did 
Story. But Marshall’s opinion on this point concurs with that of 
Story, as is shown by the fact that he has never made any use 
of the “due process” clause for the protection of property-rights 
in any of his decisions. Nor has he at any time referred to that 
clause in a manner which would indicate the possibility of its 
modern use. The absence of any reference to this clause in any 
of the great cases in the United States Supreme Court up to the 
very eve of the Civil War, in itself speaks most eloquently against 
the use which has been made of it in later times. 

The first time that the “due process” clause ever came up for 
consideration in the United States Supreme Court, as far as we 
know, was in the famous case of Den v. Hoboken Land and Im¬ 
provement Co., also quoted sub. noin. Murray’s Lessee v. Hoboken 
Land and Improvement Co. (18 Howard, 272), decided just one 
year before the Dred Scott Case. The way in which this clause 
made its first appearance in the United States Supreme Court 
Reports shows the light in which it was then regarded. The ques¬ 
tion involved in the Hoboken Land and Improvement Case was 
purely one of procedure—whether Congress could provide for the 
taking of a defaulting revenue collector’s property without a judi¬ 
cial trial, merely on the issuance of a so-called distress warrant by 
the Treasury Department. By that time the potential power of 
the Federal Courts to review Acts of Congress had been settled, at 
least theoretically. And we may also take it for granted that that 
implied, that all of the provisions of the Constitution were consid¬ 
ered restraints upon all of the departments of the government in 
so far as they were applicable. At any rate Mr. J ustice Curtis, who 
delivered the opinion in this case, was of the conservative Marsh all- 
Story school, and therefore took it for granted that the clause in 
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general provisions of our Constitution containing phrases having 
a legal history, must be taken with a view to that history, and to 
the entire history, so that whatever was known to that history is 
presumed to be mentioned by the Constitution—on the assump¬ 
tion that whatever was unacceptable in that history was provided 
against by the specific exceptions contained in the Constitution, 
such as the provisions against bills of attainder and ex post facto 
laws. This is particularly interesting in view of some opinions and 
decisions of Mr. Justice Curtis’ successors which we shall have 
occasion to note hereafter. 

The first attempt in the United States Supreme Court to use 
the “due process” clause in the “modern” way was by Chief Jus¬ 
tice Taney in the Dred Scott Case , as we have already had occasion 
to point out. Chief Justice Taney is, therefore, the real founder, 
and the Dred Scott Case the real foundation, not only of the Ju¬ 
dicial Power as an institution, but also of the “modern” concep¬ 
tion of “due process of law” as its most efficient instrument. That 
this use of the “due process” clause was as revolutionary and un¬ 
warranted by the Constitution as the entire Dred Scott decision 
itself, is clear not only from a reading of the opinions in the Dred 
Scott Case itself, but also from our subsequent judicial history, as 
will be pointed out later on. At this point it is sufficient to say that 
the United States Supreme Court itself fought shy of Chief Justice 
Taney’s use of the “due process” clause for fully a generation—as 
long as the Dred Scott decision was in what might be called affirm¬ 
ative disrepute. As to Taney’s use of the “due process” clause in 
the Dred Scott Case itself, Professor Corwin says, in his articles al¬ 
ready referred to: 


“Just as the Court of Appeals of New York had persuaded 
itself that it must intervene to save the proprietors of spirituous 
liquors from the too harsh hand of legislative wrath, so also the 
Supreme Court of the United States had convinced itself that the 
peace and harmony of the country’ was to be preserved only by its 
‘settling by judicial decision’ the question of slavery in the terri¬ 
tories adversely to the power of the National Legislature. It came 
about therefore, that exactly a twelvemonth after the Wynehamer 
decision, Taney, C. J., read his famous opinion in Scott v. Sand- 
ford, pronouncing the Missouri Compromise to have been void 
under the Due Process of Law clause of the Fifth Amendment oi 
the United States Constitution. His language is as follows: • 

“ * An act of Congress which deprives a citizen of the United 
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lar field. That such was the general understanding at the time is 
shown by the early judicial history of the Fourteenth Amend¬ 
ment. 

Of the greatest significance in this connection is the treatment 
of this clause in the Slaughter House Cases. It will be recalled that 
almost the entire argument in the opinions delivered in those cases 
turned on the “privileges and immunities” clause of the Fourteenth 
Amendment. Some attention was also paid to the “equal protec¬ 
tion of the laws” clause of that amendment. But the “due process 
clause, which in our day would undoubtedly be the chief, if not the 
only one, to be considered in such a case, was almost entirely 
neglected. Counsel who attacked the Louisiana statute there un¬ 
der consideration, while referring to the due process clause, did 
not seriously press the point, and Mr. Justice Miller in speaking 
for the court gave it only passing notice. But this passing notice 
is sufficient to dispose of the modern conception of the place to be 
assigned to the “due process” clause in our constitutional law. 
This clause, said Mr. Justice Miller: “has never been supposed to 
have any hearing upon or to inhibit laws that indirectly work harm 
and loss to individuals’* But most significant of all is the fact that 
Mr. Justice Field, who in his dissenting opinion roamed all over 
the field of the Common Law, and indulged in all kinds of abstract 
theorizing on law and justice, in search of arguments for the in¬ 
validity of the law there in question, did not even as much as refer 
to the “due process” clause. It evidently never even occurred to 
him that a general law regulating the use of property and prohib- 
iting certain modes of its use, or interfering with the exercise of 
certain callings or businesses, could come within the purview oi 
that clause. It should be noted here that Cooley’s Constitutional 
Limitations had appeared before the decision in the Slaughter 
House Cases. Evidently “the seeds of that idea” contained in that 

m £ ^ yi 

great work on constitutional law had not yet, at that time, grown 
to fruition.” 

It is interesting to note in this connection that in later days 
Mr. Justice Field felt extremely uncomfortable over his short¬ 
sightedness in failing to observe the great possibilities latent in 
the “due process” clause at the time when the Slaughter House 
Cases were before the Supreme Court, and he apologized for hav¬ 
ing failed to use that clause as an argument against the validity 
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voted principally to the consideration of that clause as applicable 
to the facts in that case. In the opinion delivered on behalf of 
the majority Chief Justice Waite says: 

“While this provision of the Amendment is new in the Consti¬ 
tution of the United States as a limitation upon the powers of the 
States, it is old as a principle of civilized government. It is found 
in Magna Charta, and, in substance if not in form, in nearly or 
quite all the constitutions that have been from time to time 
adopted by the several States of the Union. By the 5th Amend¬ 
ment, it was introduced into the Constitution of the United States 
as a limitation upon the powers of the National Government, and 
by the 14th, as a guaranty against any encroachment upon an ac¬ 
knowledged right of citizenship by the Legislatures of the States. 

“When the people of the United Colonies separated from Great 
Britain, they changed the form, but not the substance, of their 
government. They retained for the purposes of government all 
the powers of the British Parliament and, through their State 
Constitutions or other forms of social compact, undertook to give 
practical effect to such as they deemed necessary for the common 
good and the security of life and property. All the powers which 
they retained they committed to their respective States, unless in 
express terms or by implication reserved to themselves. Subse¬ 
quently, when it was found necessary to establish a national gov¬ 
ernment for national purposes, a part of the powers of the States 
and of the people of the States was granted to the United States 
and the people of the United States. This grant operated as a 
further limitation upon the powers of the States, so that now the 
governments of the States possess all the powers of the Parliament 
of England, except such as have been delegated to the United 
States or reserved by the people. The reservations by the people 
are shown in the prohibitions of the constitutions. 

“When one becomes a member of society, he necessarily parts 
with some rights or privileges which, as an individual not affected 
by his relations to others, he might retain. ‘A body politic/ as 
aptly defined in the preamble of the Constitution of Massachu¬ 
setts, ‘is a social compact by which the whole people covenants 
with each citizen, and each citizen with the whole people, that all 
shall be governed by certain laws for the common good/ This does 
not confer power upon the whole people to control rights which 
are purely and exclusively private, ( Thorpe v. R. R. Co., 27 Vt., 
143), but it does authorize the establishment of laws requiring each 
citizen to so conduct himself, and so use his own property as not 
unnecessarily to injure another. This is the very essence of gov¬ 
ernment, and has found expression in the maxim, Sic utere tuo ut 
alienum non laedaa. From this source come the police powers, 
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rights, it is evident that Chief Justice Waite considers the ‘‘due 
process” clause a protection to “rights which are purely and ex¬ 
clusively private,” as distinguished from matters which are the 
proper subject of legislation. If these views be carried out logi¬ 
cally, the “due process” clause is not a restraint upon legislation , 
although it may be a restraint upon the Legis lature, which simply 
means this: That the Legislature may not deal with matters which 
are not properly the subject of legislation, nor pass any act which 
may not properly be considered legislation—of which English his¬ 
tory as well as colonial and early state history furnish many 
examples. The inhibition of the latter could, however, be accom¬ 
plished by considering the “due process” clause as dealing with 
procedure only. 

This becomes even more apparent from Chief Justice Waite's 
further elaboration of the distinction between those matters which 
are properly the subject of governmental regulation, and those 

which are not. 

“This—says he—brings us to inquire as to the principles upon 
which this power of regulation rests, in order that we may deter¬ 
mine what is within and what without its operative effect. Look¬ 
ing, then, to the common law, from whence came the right which 
the Constitution protects, we find that when private property is 
‘affected with a public interest, it ceases to be juris privati only.’ 
This was said by Lord Chief Justice Hale more than two hundred 
years ago in his treatise De Portibus Maris , 1 Harg. L. Tr., 78, and 
has been accepted without objection as an essential element in the 
law of property ever since. Property does become clothed with a 
public interest when used in a manner to make it of public conse¬ 
quence, and affect the community at large. When, therefore, one 
devotes his property to a use in which the public has an interest, 
he, in effect, grants to the public an interest in that use, and must 
submit to be controlled by the public for the common good, to the 
extent of the interest he has thus created. He may withdraw his 
grant by discontinuing the use; but, so long as he maintains the 
use, he must submit to the control.” 

The Chief Justice's opinion that the “due process” clause has no 
application to general legislation concerning property and its use, 
becomes even more clear in the following passage. 

“In later times—says he—the same principle came under con¬ 
sideration in the Supreme Court of Alabama. That court was 
called upon, in 1841 , to decide whether the power granted to tne 
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Supreme Court expressly holds that the question of the reasonable¬ 
ness of the charge or price, fixed by the legislature, is not a matter 
for judicial interference either under the “due process” clause or 
any other constitutional limitation. Says Chief Justice Waite on 
behalf of the Court: 

“It is insisted, however, that the owner of property is entitled 
to a reasonable compensation for its use, even though it be clothed 
with a public interest, and that what is reasonable is a judicial and 
not a legislative question. 

“As has already been shown, the practice has been otherwise. 
In countries where the common law prevails, it has been customary 
from time immemorial for the Legislature to declare what shall be 
a reasonable compensation under such circumstances, or, perhaps 
more properly speaking, to fix a maximum beyond which any 
charge made would be unreasonable. Undoubtedly, in mere pri¬ 
vate contracts, relating to matters in which the public has no in¬ 
terest, what is reasonable must be ascertained judicially. But this 
is because the Legislature has no control over such a contract. So, 
too, in matters which do affect the public interest, and as to which 
legislative control may be exercised, if there are no statutory regu¬ 
lations upon the subject, the courts must determine what is reason¬ 
able. The controlling fact is the power to regulate at all. If that 
exists, the right to establish the maximum of charge, as one of the 
means of regulation , is implied. In fact, the common law rule, 
which requires the charge to be reasonable, is itself a regulation as 
to price. Without it the owner could make his rates at will, and 
compel the public to yield to his terms, or forego the use. 

“But a mere common laiv regulation of trade or business may 
be changed by statute. A person has no property, no vested in¬ 
terest, in any rule of the common law. That is only one of the 
forms of municipal law, and is no more sacred than any other. 
Rights of property which have been created by the common law 
cannot be taken away without due process; but the law itself, as a 
rule of conduct, may be changed at the will, or even at the whim, 
of the Legislature, unless prevented by constitutional limitations. 
Indeed, the great office of statutes is to remedy defects in the com¬ 
mon law as they are developed and to adapt it to the changes of 
time and circumstances. To limit the rate of charge for services 
rendered in a public employment, or for the use of property in 
which the public has an interest, is only changing a regulation 
which existed before. It establishes no new principle in the law, 
but only gives a new effect to an old one.” 

The distinction made by Chief Justice Waite in the name of 
the Court between rights of property which have been created by 
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of others, as his judgment may dictate for the promotion of hY 
happiness; that is, to pursue such callings and avocations as may 
be most suitable to develop his capacities, and give to them thrir 
highest enjoyment.” 

This was a revolutionary interpretation of the word “liberty” 
as used in this ancient clause. Even a cursory examination of the 
history of that clause will prove the utter groundlessness of Mr. 
Justice Field's assertions. For there can be no question that the 
term “liberty” as used in connection with the “due process” clause 
during its entire history of nearly six hundred years, from the 
time of the use of the alternative formulation of the “law of the 
land” in Magna Charta until the adoption of the United States 
Constitution, meant nothing more than freedom from personal 
restraint in the sense of imprisonment. Therefore, under the 
canon of interpretation given by Marshall, Story, and Curtis—to 
name only a few of the great jurists who might be called upon to 
bear witness in this connection—and repeatedly asserted even in 
recent decisions of the United States Supreme Court, the word 

m v v ■ * a y 


“liberty” as used in the “due process” clause of the Fifth and 
Fourteenth Amendments to the United States Constitution could 
mean nothing else but freedom from personal restraint. 

As already pointed out, the Supreme Court has repeatedly de¬ 
cided that the “due process” clause as used in the United States 
Constitution means the same thing as the “law of the land” clause 
in Magna Charta. This applies not only to the expression “due 
process of law” used in our Constitution, which takes the place of 


the expression 


a 


land 


17 


Magna 


also to the other elements of the “due process” provision—that is 


to say, to the rights which may not be taken away or invaded ex¬ 
cept by “due process of law” or by “the law of the land.” Now, 
looking at this clause in Magna Charta for the discovery of the 
term “liberty” or its equivalent, we find that it refers specifically 
to imprisonment and other modes of punishment affecting the 
person or personal liberty. In its original formulation in Magna 

Charta, the clause reads: 


“No free-man shall be taken, or imprisoned, or disseized, or 
outlawed, or exiled, or in any way harmed— nor will we go upon, 
or send upon him—save by the lawful judgment of his peers or oy 

the law of the land.” 
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the “due process" clause, for that would involve going ovei again 
the ground already gone over in connection with the meaning of 
the expression “due process of law” and the term “liberty. It is 
clear that if the expression “due process of law as used in the 
various documents which have played a part in the constitutional 
history of England prior to the adoption of our Constitutions 
meant only procedure in trials resulting in punishment, “property” 
must have meant physical property which may be “taken with 
or without “due process of law.” That that was the meaning o 
the equivalents used in the original clause in Mag na Charta is 
quite evident upon a mere reading of that clause. The same is 
true of the other textual and analytical investigations which have 
led scholars to reject the enlarged meaning of the term liberty. 

But here, again, the best and ultimate proof is furmshe y 
history of legislation in England from the time of Magna Charta 
to the adoption of the United States Constitution w “ Pi“™ 
conclusively that the meaning now given to the term P™P er ‘y 
in connection with “due process” is utterly unwarranted by the 

settled usage under the common and statute law of Eng a ' i p 
to the adoption of the United States Constitution. And the g 
eral body of legislation in the American coionies provcs qu te 

conclusively that those usages and laws were not unsuited to t 

civil and political conditions of this country” after ^ 

the English emigran ts who brought those laws and usages with 
them from the “mother country,” along with them general notions 
of government and of constitutional liberty. 
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avowed any right of the Judiciary to control legislation generally, 
and measured that control by the express provisions of the con¬ 
stitution which was the basis of the power. That these two 
theories were not only different, but mutually exclusive was shown 
in the first official debate on this subject in Calder v. Bull. Judge 
Chase, who advocated the theory based on so-called general prin¬ 
ciples, was dubious as to the existence of the right based solely on 
written constitutions; while Judge Iredell, who advocated the 
theory of Judicial Power based on a written Constitution, deci¬ 
sively and emphatically rejected the claim based on general 

principles. 

It was Mr. Justice Iredell’s theory that ultimately prevailed, 
and it found its classic expression in Marshall’s famous opinion 
in Marbury v. Madison. That opinion leaves no room for doubt 
as to the foundations of the Judicial Power as conceived by Mar¬ 
shall. And every subsequent decision of Marshall’s only con¬ 
firmed that position. Hence his repeated assertions that consti¬ 
tutional problems present purely questions of power. That once 
the power of the Legislature to legislate on the subject at all is 
admitted there can be no further question as to the constitu¬ 
tionality of the law; and that the Judiciary has no business to 
inquire into the wisdom or propriety of legislation. Questions of 
power are necessarily measured by provisions, express or implied, 
of the written constitution; and Marshall always so maintained. 

On the other hand, general principles ultimately have to do 
with the question of the wisdom and propriety of legislation in 
spheres where the power to legislate is admitted. This is best il¬ 
lustrated in the problem involved in Munn v. Illinois , and other 
social legislation. This legislation has to do with the regulation 
of property rights and the placing of restraints upon them. But 
no one doubts the general power of government to regulate prop¬ 
erty and property rights by placing restraints upon them so as to 
interfere with the absolute freedom of their use. The power to 
legislate on the subject is therefore admitted; and the general 
principles referred to by Mr. Justice Field and those who followed 
him are not intended to be a denial of the power to legislate but 
a limitation upon the use of that power. But a limitation based 
upon general principles necessarily deals with the question of e 
wisdom and propriety of the exercise of the general power in a 
particular case. So in the Slaughter House cases, and in the 
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Granger cases, in both of which Mr. Justice Field dissented, there 
could be no question of the general power of the Legislature to 
legislate on the subject, and Mr. Justice Field expressly admits 
that power. It is the particular exercise of the power that he ob¬ 
jected to. And that was necessarily based on his view of the 

and Variety of that legislation, measured, of course by 

the general principles of “justice” in the one case and of “free gov¬ 
ernment” in the other. 

The emphatic rejection by the United States Supreme Court 

o udge Field s theory of judicial control, and the reaffirmation 
particularly in the Munn case, of the Marshall theory of judicial 
control based upon a written constitution, coupled with the re¬ 
affirmation of the Marshall-Story-Curtis principle of interpreta- 
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call for a new constitutional amendment destroying the efiect of 
the decision in Munn v. Illinois is coupled with a conclusive dem¬ 
onstration that that decision was correct under the United States 
Constitution as it then stood. As this decision had been vigorously 
assailed bv Mr. Justice Field and his school, this admission by one 
ofThat very school-one who deeply sympathized with Mr. Justice 
Field in the ends which he desired to accomplish—of the correct¬ 
ness of the majority position, coupled with ample and scholarly 
proof, is of such interest as to warrant a more extended examina¬ 
tion of his article. 

Mr. Marshall prefaces his article by two quotations which are 
extremely interesting in this connection. One is from an address 
bv former Judge and Governor Hoadley, expressing the disgust ot 
the conservative part of the profession with the results of the 
decision in Munn v. Illinois. The other is from an opinion by 
Justices Bradley, Gray, and Lamar, of the United States Supreme 
Court in a then recent case. These quotations fully sustain . 
Marshall’s assertion of the necessity for a constitutiona amen 
ment if the economic views of the Field school were to prevail. 
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Lf~iPr-rmfirt.il as effected, by Recent Decisions, p. 10) 

m may be that our legislatures are "^^^^^ 0 ^?^ 

^ ttSf ’SZSL KTj* 

and we are bound to abide by it until it can be conectea^m a tfae people 

our legislatures becometooari rary ^ may at any time restrain them by con- 

^"tbe^ialaUve 

£&*&&&££?£ISSS^sSZZ & ”• 131 u - s - 

466) 
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An exammation of our subject must deal largely with these 
matters. First. Does the Common Law as existing in this country 
con am any such principle? Secondly. Is there an institutional 
spirit, existing as a part of our law, but unexpressed in constitu¬ 
tion or in statute, which a State or Federal judge can claim as a 

Sife°po^r th0rity and WhlCh he may invoke gainst the legis- 


sources—the 


answer 


, ”7 & common Daw, including Coke 

and Blackstone, and the actual statutory laws of England prior 

U ^ 0 "- ^l an of both of these 


common 


,, fnn . , “ ® t0 ° d at the time of the American Revo- 

business sanctioned bv the. TTmt^ ^ . _ over 


tj ' . v^uuru in Munn 

e concludes his survey of the course of English 

’A* X _ X — . . . ^ tm w 


v. Illinois . 2 

v UV Ui 

* Among the statutes referred to by Mr Marshnll +r„ * „ . 

Statute of 4 Henry VII in wtid, y i * & S , are tte following: 

t° f ?!, ght ’ \ herei >y Wholdings were deleft 2Sapplicable only to the Isle 
tended to the whole of England.” ^ stricted, is said to have been ex- 

m*n S k^ Ute °/ 6 Henry VIII » whereby wages that wen* +n U* •, * .u • 

men by master-carpenters, bricklavpr« tfTL i We [ e to be P ai d to their joumev- 

Statute of 24 Henry VHI, whereby the pnc£ o?hee S f ^ W< T e P reacr ibed. 

Alters t a ™ ho ' uld pLVSLJT* - that fOT ev ^ 

his Heniy VIII > Providing th!t^n^peSn S . s h f 1 Were re « ul »ted. 

u py more than two farms. ee ^ anc * no person shall oc- 

meretaX or VI ’ r herel >y ^ b„yi„ g or contraolin „ , 

«n» mode a crime. y market Md ^bng them again ii the .Z 

otatute of 2 and ? pT,:i- _ , *- el ' 

^sStuteo? /8f- ci K y f e avera t^^’ enactin S that countiy weavers shall keep 

all arts, mysteries n^rrf^ 9 ^ nown as the “Apprentice Act w whereKv 
Wnnticedup, and it b>'tho»e who had ZZeZ a°n 

W CSr ; 1,18 n ° * «»* With fees than 

'“'Statute of 13 Geom C III 7"^ ^ “ U * W °° le “ '° d “ atry were regu- 

““ Uw ” Spitaiaelds Act '” whercby wages of 

*!*& bTt u ^“ ^“5 

™!° e v - Dorsey, decided in SSq r f S e . State of Maryland inth R P^ 0 f D Con ' 
legislation iiSKr ftful? 16 Assembly of MaiwSd^,? 11 ^ 8ai , d: “The 

Mr. Marshall alao refer* • ’ thm the sco Pe of its 

refers to various state enactments of ««. . 

ts of the early state legisla- 
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I 



legislation during the centuries 



the American i revolu¬ 


tion as follows: 

“Our brief review reveals the historical truth, tha- ;i' the timet 
of the American Revolution, the Parliament of England was in 
the full exercise of transcendent powers over social or economic 

legislation.'’ And then he adds: 


“This principle oj Anglo Saxon government , to vn the su¬ 
premacy of the legislative power, extended throughout the cm e 
of the colonies. Within their jurisdiction, territorial and political, 

the colonial legislatures were supreme ” 

Then, turning to the condition of the United States after the 
American Revolution, he says: 

“It will need no argument to prove that upon the separation 
of the States from the mother country they kept as 

Federal and State constitutions then adopted and by subsequent 

legislation. Admitting the element of y 

under discussion as forming a section of the Common La 
must in the absence of constitutional inhibitions admit the a 
tioii of that element into the law of this country. 



Mr 


certain decisions of the New York and Pennsylvania courts in sup- 
port of his assertion, and then says. 


“It is certain that the Fathers were under the impression mai 
independence had not lost to the legislature the { „ 

the history of legislation in our own country opens with an^e^ 

cise of power by the legislatures, unsurpassed by any Parliame 
tary enactment.” 


tures as proving that our Rev ° I “^ n o ^f ^ inherited from the l - 

sidered the state legislatures omnipotent, and as ^ social an d economic 

Parliament the right to pass any and all “ cov ermg 

aCtiV s“atu te H of ApnT^iTrS, 

Si other purposes therem >«n- 

^“sutute of the same 1■***”» * %*&£***** 

State,” which regulated wages, prices and the * or for the 

from sale “when others were m want of the same ior tu 

S&rdrSU City of Mobile, grannie 1819, whieh gave to that city 
power to regulate the weight and pnee of bread. 
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Mr. Marshall here cites a number of state enactments anterior 
to the adoption of the United States Constitution in proof of his 
last assertion, and then turns to the second branch of his inquiry 

nomnhr +/\ 4 b ^ i! T . i . ^ ^ 


* . — w xiiouuiuwuaai ouiiiL 

“?, aS - a / art ° f °. UF law bufc unex P r essed in constitutions, 
which the judges may invoke against the legislative power, par¬ 
ticularly the legislative power of the states. In this branch of 

principally ju- 


Marshall 


! j . , —principally 111- 

dicial decisions as to the nature of state constitutions, but not 

neglecting general expressions of jurists on the subject of the 
“ ° f , our “stations and the nature of the Judicial Power 

Dhaticallv t° Ur lns ‘Y utlons ~ and this examination leads him em- 
and M^chool" 68 " ° ,alms advanced b y Mr - Justice Field 

shaU to ZZ d , iseuss i 0D . on both of its branches leads Mr. Mar- 

States Constitution, as it stood and was understood in 1890 whtoh 
in any wa,y mihtated against the decisions in the Munn and RvM 

complained of by Mr. Jus^Tk.m • ^ ’ ^ gamS ? the Ration 
Munn v Illinois and l lv r m his dissenting opinion in 

seating opinions’ to the r IT" 7 “ d Peckham “ their dis- 
amentonent. Say^ he hy “ a Dew ^titutional 

i Tli© ]kfy,7iYi case and the Tiurffl pqco _ » • « 

last resort, are sufficient of the^el^fwito^T 0 " 8 ^ f _, oourts of 
principle may be discovered • its one™tYr! th k U * thfis ^ decisions the 

V *^?r ty oom Pensation cl^nS ^el* 8 ^”^ ° f pri ' 

mstitutions or our form P of »wernmS U ^ nant to 4116 epudt of our 
entire weight of judicial contrary to almost thp. 


And then adds; 

A learned ex-j'udea 
• trt opinions in 

t . . ®^®r the views 
Justice Field 

we 


n 




Baade from 


Munn against Dhnoi^ T^thls 1 ^ 111 ^^ ° n 

essay of Governor ^oaffiey ^ 
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the same effect, 
so to be es 
courts. 



ot 



1 






u gentlemen imply that the law of the land 
must be established by the decisions of the 
the subsequent decision in the Sudd case by 

VU UL to, U t JJV. - ^ i 1 • * A L 4 

the New York Court of Appeals will strengthen the opinion that 
the law is so clear both in judicial expression and precedent that 

but little discretion in the matter. Mr. Justice 

am arc jurists of such eminence that their 

?n as rnrefuliv read and w 


the courts have 

and Judge 




Derhans be regarded 

ODiniuiia navu uccu clj V4«j ———- r . * r r .v * 

with as much attention in the future as the op.mons of He-.r re¬ 
spective courts; but the view is subimtted with a “ “ 1 

before thi ir opinions can be carried out an am - 

Federal and Slate constitutions is now necessary. . • • _, 

“It is perhaps in the natural course of things that the firs 

”. . a • __ 1 : *; 1 kJclnnr cKrmlfl Vl ft Vf» heCIl the 



ent to 



e 


great question i~ 







of the slavery 

3 . T h e 















■ 3S ciosH 

show that she 

m * 

is a sig 
e nited »-> 










great question in American political history — - 
question of personal liberty and that the second^^^^B 
that now before the American people, the question of 
property. In the latter there are elements 
forth’ a history surpassing in importance ■ 
question. The latter was a struggle between 
ertu question must be a struggle between 
\merica as the civilized nation last 10 abolish 
epoch in history. In the latter there vs much 
will open an epoch. That is the contrast.HIH| 
cant parallel. Years ago the Supreme Court 

irtroduced the slavery struggle with the Drea --- --- 

day it may be that it has introduced the property struggle w 
the decision of Munn v. Illinois . Each decision leaves a wide 

section of human rights unprotected by cons 
Each is met with a storm of cniicism from 

‘higher law.’ Each is the opinion of a aiv«^«. -tv 

accompanied with dissenting opinions of Jnris s of Oe hi est 
rank• and lastly, each reveals a defect where all was supposed ro 
be perfection, and that defect is properly remediable only 

* amendment ” 3 

3 The same curious eombmatiaa, of 

created the legend about t e . tr>'ing to create a similar legend about 

^ Hon 6 SThe Frarnei of the Fourteenth Amendment. It would seem t 
tent ion oi the tra.ni Fourteent h Amendment 

actual course o t jj e c i a i m that the Framers of —-whirh it 

by some “eminent historian^ , and lf difficult to dislodge it as it is now diffi- 

• J ___+Hot it will be ju^t as cmncruiL _ ^^rrv-wlflD 


of the 





- Of ■£* 






to dislodge it as it is 

was deliberately provided 

... 1 J to 

gnacc and tirtMf 

this subject'in a special appendix, but unl ortunateithis wibject ^ 

did not permit him to do ». It m h^ “ hed und« the title The Uge^mn 

a separate study, now m preparation, to be pubmnea un 

History oj the Fourteenth Arncndnunt . 


become so est« hIl <=hen tnai 11 wiu be just as 
cult to^dialaie,-■ J — ^Institution. The _ 

m a sneciai a nTlp ™ ,,x - L unfortunately 
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THE NEW FOURTEENTH 


M 


MARSHALL 


Peckham 


made part of our constitutional law it was necessary to 
amend our federal and state constitutions, was undoubtedly cor¬ 
rect. There can be no question of the fact that under the Common 

— „ _ _ ■ , 1 _ . 1 1 1 /• j n * 


time 


adoption of the United States Constitution and our early state con- 

t V ’'i "V - % v—x. _ E I m _ 


affirmed in Munn 


subject of social and economic relations was open to legislative 
regulation. No student either of history or of law could have any 


doubt on the subject. 


Mr. Marshall 


estimated 
tutions. 


Or, perhaps, it would be safer to say that he had missed 


times 


__ it t j • • , — ■ v* viAiiui jr circumstances 

kI! 1L* 6 „ J u d ^ P ° Wer ' great ^ ^ waa even then, could not have 


name of the Field-Pcckham 


Mr. Marshall 


____ , . - r mucut. And there 

the ^TvtT^^ he D : ed ,? co “ « a8e « * warning to 


agamst 


e « g o;e= n 7toi,;—; 


rights 
things. As he himself 


Mr. Marshall 


situations was tKoi +u , , uctween tne two 

raw j . tha : t m the struggle over Slavery section was ar- 
yed agamst section; while the new st r,i "" la —_i... 

struggle. Not that thpm TU Cl d 


struggle between South and 


struggle involved in the 

But as in the 


«we of national or racial struggles the class struggle over s l v! 

t h 7 ng a s ° Bdified domain o/Sfown The 
each contending party could, therefore, marshal on 

econoinic and man-power which that 

4 DS 
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geographic domain represented. In such a • 

must of necessity assume a cataclysmic form, unless one of these 
economic structures is so weak that, economically speaking, at 
least, it is really an object of exploitation, and, theiefore, as a 
whole really a subject class. But the situation is entirely differ¬ 
ent when the struggle is between two classes within the same 
economic society, which necessarily means a struggle between a 
ruling and a subject class. In such a situation the cataclysm, if 
it comes at all, usually comes at the end of the struggle and not 

at the beginning. , , . , 

The economic situation in the United States during t e epoc 1 

following the Civil War was rather complicated. On the one hand, 
there were two economic structures involved in the struggle the 
industrial East against the agricultural West. In this respect the 
situation resembled the earlier struggle between the North and 
the South. But the West did not represent a homogeneous agri¬ 
cultural area, as it was spotted by Northern satrapies—particularly 
in the mining regions. And even its agricultural area proper was 

becoming rapidly industrialized. And, w J ia ^ ? s i: n ^ re p^^rly 


West 


communication 


East—for 


agricultural. The struggle was therefore an unequal one. At first 

-showed fight. The revolt of the agricultural 


agricultural West 


West 


___ aeraiiiot uic ttiuwuift U uiui*u*v*v*. — 

itself in various political and economic movements. The most 
important of these was the so-called Granger Movement, which 
produced the laws involved in the Granger Cases. It is needless 
to discuss here at length the question whether the Granger Move¬ 
ment influenced the decisions in Munn v. Illinois. It is sufficient 
for our purposes to know that if it did, H was merely m the sense 


make 


West 


hidusti’iaUzation'of the"country as a whole and the growing domi- 
nation of the East was doomed to failure. And there was asy 

no social force within the industrialized section of the c ^“ 'J 

i the struggle. This country was therefore undergoing an 

niuuotrial Revolution” of its own, with all its acoompanymg 
evils have referred to the decade between the dose 


struggle of the agricultural West against 


take 
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constitutionality of labor legislation. In the year 1876 the Su¬ 
preme Court of Massachusetts decided the case of Commonwealth 


pjL V -- 

v. Hamilton Manufacturing Co., (120 IMass., 383) upholding the 
constitutionality of an Hours-of-Labor law. T " 


It is significant in 

this connection that the decision of the famous state court 

_ m m ■ mt 1, 


f^jy^ous no less for its conservatism than for its gieat legal learn¬ 
ing _ W as unanimous and assumed the validity of the law almost 

as a matter of course. In upholding the validity of the statute, 
the Supreme Judicial Court of Massachusetts said: 

“It merely provides that in an employment which the Legis¬ 
lature has evidently deemed to some extent dangerous to health 
no person shall be engaged in labor more than ten hours a day or 
sixty hours a week. There can be no doubt that such legislation 
may be maintained either as a health or police regulation, i i 
were necessary to resort to either of those sources for power. T is 
principle has been so frequently recognized in this Common¬ 
wealth that reference to the decisions is unnecessary It isa so 

said that the law violates the right of Mary Shirley to labor i 
accordance with her own judgment as to the number ofhours she 
shall work. The obvious and conclusive reply to this is that the 
law does not limit her right to labor as many hours per day or per 
week as she may desire; it does not in terms forbid her labor g 
in any particular business or occupation as many hours per day 
or per y week, as she may desire. It merely prohibits her being em- 

hereof hours per day or week, which is so clearly 

it is a matter of grievance of which this defendant has the g 
to complain” x 

Two things must strike one as startling in this judicial opinion, 
in view of the later developments of our law. One is the evi en 
disregard of the distinction between men and women with respe 
to the regulation of hours and labor. The statute merely reg - 
lated the hours of labor for women. But the court did not upho 


that 


regu 


point of no importance. It therefore reiers to we ~ 

lating the hours of labor of persons, and upholds its cons ‘ 
ality as such. Not only that, but it assumes that its constitute 


claims 


1 It is interesting to compare ttiis odvi York Court of Appeals for 

Mary Shirley with the great eoUmtude,,of ^the New Y Md ^ cbjdw; 


in a tenement 
ease in the tea 


discussion of that 



;1 



nan daily 


alwav.s 

W 

wt 

inert in 

I the wav. 
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were still sporadic when Air. Marshall issued his Call. The leading 
case in this connection was a decision of the New V ork Court of 
Appeals known as In re Jacobs , (9S New \ ork, 98) which may be 
said to be entitled to share with the Wynehamer Case the distinc¬ 
tion of having the right to be placed along with the Dred Scott 
case—if Professor Corwin’s estimate of the Ik ynehamer Case be 
correct. 2 It certainly w^as no less revolutionary in legal concep¬ 
tion than the Dred Scott Case, and it certainly would have been 
no less baneful in its legal effects had it been permitted to go 
unchallenged. There can be no doubt that had the spirit and 
principle of In re Jacobs become the law of the land it would have 
fastened upon this country a form of slavery as to its white work¬ 
ing population no less odious than the slavery which the Dred 
Scott decision attempted to perpetuate. If the form of modern 
slavery which In re Jacobs attempted to fasten upon the country 
was not as rigorous as chattel slavery, it would have been far 
more extensive and its effects no less insidious than those of chattel 
slavery. This decision therefore deserves some further attention. 

The law involved in the Jacobs Case was passed by the New 
York Legislature in 1884, and was designed to do away with one 
of the worst manifestations of the sweating system, that in the 


cigar industry. It provided that: 


(1) “The manufacture of cigars or preparation of tobacco in 
any form on any floor, or in any part of any floor, in any tenement 
house is hereby prohibited, if such floor or any part of such floor 
is by any person occupied as a home or residence for the purpose 
of living, sleeping, cooking or doing any household work therein. 

(2) “Any house, building or portion thereof occupied as tne 
home or residence of more than three families living independen y 
of one another, and doing their cooking upon „the premises, is a 

tenement-house within the meaning of this act. 


* See, Corwin, The Doctrine of Due Process of Law Before ^eCtvdW ar 24 
Harvard Law Rev., p. 366 et seq., p . 460 et seq It is interesting to note Uiat Judge 

Earl, in speaking for the court £% annihilates 

the value of property and strips it of its attributes, by which ^alone it l ^ ^ 

certainly within the constitutional provision, intended p^tection 

tz ssjaisr.,&sss£«s« ssg^th& « 

b /tom % *- 

to nlv hia trade elsewhere.” 
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The Act then provided that a violation thereof should be a 

misdemeanor, and limited its application to cities havincr over 
500,000 inhabitants. 

If there can be any criticism of this law, it is that it was en¬ 
tirely too limited in its operation, and did not go far enough in 
the direction in which it was intended. Whether or not it was 
designed merely as a beginning in the direction of abolishing the 
sweating system, it is now difficult to say. That it was only a 
beginning, and should have gone much further, there can be no 
doubt. But the New York Court of Appeals decided to stop the 
movement at its very inception, and to throttle the attempt to 

h^ ' ,f , C K We f infe ; 8 ;: 3tem 7 t0 be foI,owed > perhaps, by a general 
y abor legislation. And so it decided unanimously that 

the law was unconstitutional. That the decision in In re Jacob» 

was wrong, and that the law there announced is no longer the law 

m this country, is now common knowledge. But the principles 

invoked by the judges who decided In re Jacob * are not so well 

i*T * s 11 generally known that the principles therein in¬ 
voked effected a revolution in the constitutional law of this 

coun.ry. or yet that while the particular use made of these 
the3ves l ihe ^ h8 1 be ° n ab “doned, the principles 

S^t^ “ , the d r‘ i0n ° f * P™P- system of Ub^r 
legislation in this country. The opinion in this case therefore 

deserves careful eonsidera.tion. * * 


oucn a consideration will show, incidentally how Mr 

£1“ 016 UDited *•*« Constitution* o7e “ i J m^ 

cJe, de e U™re“bvEarl T ^ 0Pi ” i0n ° f ^ “ Urt *>*• Jacob » 

quotation and sometime by'p^hrL^-^T*rd Ume8 f ^ dim!t 

mous case and * eff^t ov^l^ i^ ^^ 6 “ that 

Justice Field's economy/. •»* • decisioii, and inserted Mr. 

uis«ntome LS^ftn“d ^ “ ^ ^ strongly Jf- 
The Court of the juggler at a county fair. 

“ qUerti “ attem P* ed *»*>-• "Whatdoe. thisA^J^ 
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U 


_asks the Court dramatically. And then answers its own rhe¬ 
torical question thus: 

In form, it makes it a crime for a cigarmaker in New A oik 
and Brooklyn, the only cities in the State having a population 
exceeding 500,000, to carry on a perfectly lawful trade in his own 
home. Whether he owns the tenement-house or has hned a room 
therein for the purpose of prosecuting his trade, he cannot manu¬ 
facture therein his own tobacco into cigars for his own use or for 
sale and he will become a criminal for doing that which is per¬ 
fectly lawful outside of the two cities named—everywhere else so 
far as we are able to learn, in the whole world. He must either 
abandon the trade by which he earns a livelihood for himself and 
family or, if able, procure a room elsewhere, or hire himseil out to 
one who has a room upon such terms as under the fierce competi¬ 
tion of trade and the inexorable laws of supply and demand, he 

may be able to obtain from his employer. He * m ?rl their 
his work where he can have the supervision of his family and their 

help, and such choice is denied him. He may choose to work for 

dom of choice. He may desire the advantage of cheap production 
in consequence of his cheap rent and family help and of this he 

which pervades all societies of men, he ^y be deprived of that 
which will enable him to maintain his hold, and to survive. 

After thus tearfully describing the economic woes of the cigar- 
maker effected by this law, and incidentally exhibiting that it had 

considerable to learn at least with respect to what on m 

the rest of the world outside of New York and Brooklyn, the.Court 

proceeded to depict the awful legal consequences of this act upoi 
the same poor cigar-maker. 

“He may go—says the Court—to a tenement-hou^.and find¬ 
ing no one living, sleeping, cooking or doing ^XTar^ on his 
upon one of the floors, hire a room upon such floor to carry ^ 

trade, and afterward some one ma.y com , . v now i e dge 

some household work upon such ? 0 °j r ’,® v ®"^ equence Q f another’s 

and he at once becomes a crimin findine but two families 

act. He may go to . toneme*“d fi^dingfbut^ ^ 

living therem independently, Hire a roo , , of life or in 

division of the families, or a cange^^ ^ ^ ve therein independ- 

some other way, a fourth fa y ^ w ithout the knowledge. 
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This may sound like some cheap attempt at being humorous 
at the expense of a great constitutional principle, but it was suffi¬ 
cient to lead the Court of Appeals in 1885 to the conclusion that 
the law in question deprived the poor cigar-maker of his property 
and his personal liberty and was therefore unconstitutional. It 

was, of course, grim reality to the cigar-makers of New York and 
Brooklyn affected by the decision. 

After thus giving vent to its own feelings and constitutional 
opinions, the Court proceeds to cite authority. The first authority 
cited is Chief Justice Marshall. But Marshall is not cited in con¬ 
nection with the subject of labor legislation, or of social legislation 
at all, but on the question of the distribution of powers under our 
constitutional system. In this connection the court cites from 

Chief Justice Marshall's opinion in Brown v, Maryland to the 
effect that: 


fundamental 


■, J: Ue ^ tU)ns °f p ? W( r r t . do not depend upon the degree to which 

exercised. If it may be exercised at all it must be exer¬ 
cised at will of those m whose hands it is placed” 

If this citation of authority has any meaning at all it must 
mean, and was evidently intended to mean, that no labor legisla- 

wnL W K T er . “ USt be Permitted - Otherwise the legislature 
d be free to enact any labor legislation whatsoever. That the 

vo^ddoX q 8 r esented j is correct in principle seems to us be- 
yond doubt. Such was evidently the opinio™ , 

Supreme Court in Munn v. Illinois. On the 
of the meaning of constitutional limitations 
a, uerefore, m accord with the decision in Munn v. Illinois 

v e sreat constitutional decisions which went before it. 
the New York Court of Appeals differs radically from the declaim 
of the United States Supreme Court in th7aDnWion n ?!L 

w TVU mnois that M “rial legislation i f 

£ 2 * isrftis. ts 

wwltant oonduom, the authorities cited by the New York 

“"Wirt mainly of its own earlier decisions, in 

* fcatUng r3Ie, and the dis- 
in the Slaughter House Case 


But 
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In order, however, that these dissents may look better as authori¬ 
ties, the court conveniently forgets to state that the quotations 
from Mr. Justice Field’s opinion in the Slaughter House Cases are 
from a dissenting opinion; and it also indulges in the cheap device 
of quoting both Justice Field and Justice Bradley from the case 
of Butchers Union Co. v. Crescent City Co., in which case those 
opinions appeared formally as concurring opinions, although they 
were in reality dissenting opinions and mere repetitions of the 
dissenting opinions of those judges in the Slaughter House Case . 

But the Court cites some other cases, and the use which it 
makes of these citations is rather interesting. It also cites a 
text-writer (Potter’s Dwarris on Statutes) to the effect that. 


“The limit to the exercise of police power can only bp this. 
The legislation must have reference to the comfort and safety or 
the welfare of society. It must not be in conflict with the pro¬ 
visions of the constitution.” . . - _ c„ 

This is followed by three quotations from, decisions of the su¬ 
preme Court of Massachusetts. The first is from the famous ca 
of Commonwealth v. Alger. (9 Cush., 53), m whic q P Vmnl 

said that the police power “was vested m the legislature, by the 
Constitution, to make, ordain and establish all manner of ™h 
some and reasonable laws, statutes and ordinances either with 
penalties or without, not repugnant to the Constitution as t y 

and of the subjects of the same. It is much easier to perceive and 
realize the existence and sources of the power than to ma 
limit8»tions or proscribe limits to its exercise* 

The second is from the later case of Austin v. Murray , (16 
Pick., 121) in which the court said: 

“The law will not allow the rights of property to be invaded 

under the guise of a police regulation for the promotion , ’ 

S3£T ut manifest that moh is not the object and purpose of the 

regulation.” 


Watertown 


Mass 


“The law will not allow rights of property to^e uivj' 
the guise of a police regulation for the ^Z ^Ln U appears 

protection against a threatened 0 * regulation, 

courts will interfere to protect the rights of the citizens. 
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The meaning of these authorities is quite plain, and would 
seem to be unmistakable. It is the old and well-known doctrine 


„ — —~ me 

which we have heretofore referred to as the Marshall-Thayer 
doctrine, that the courts will refuse to enforce a law ostensibly 
exercised in pursuance of a power enjoyed by the Legislature, 
where the exercise is merely pretended, and the use made of the 
power has no real relation to the objects of the power and is in fact 
intended to accomplish an entirely different purpose . In other words 
where the Legislature attempts to commit a fraud by exercising 
a power not really granted to it by the Constitution under the 
guise of a power granted, or to exercise a power actually granted 
tor a purpose for which it was not granted under the pretext of 
exercising it for the purpose for which it was granted, the courts 
may step in to prevent such unauthorized use of power. This doc- 

^ n ° thing W , hatever to do with the question of the 

rZrfeH“ Srt P °r:/ Ct r y granted * and U has "ever been so 
Marsh»fl- her ^ y . Marsha l or “y of his true followers. Hence 

/I L J. * j • , e ^ ^ not 

exemnHficH h eX18tS “ is unlimi ted. This position is best 

vMoryUxnd, quoted by the New York Court of Appeals in an earlier 


power- 


limit 


legislate 


u _ . - -uuwer lc 

sav ZZ Z ^ me “”- i8 the Constitution itself; tLTtls to 

say, the express limitations which it contains. 

. does the Court of Appeals make , of thrnn authApi 

ties? After quoting the authorities just referred to Z 
of summarizing the same, it sav,- ed t0 ’ and b y ^ 


TithTutlimHationa A at 


respect the mit lSIZn ■ u™ exercise the legisli 
tion.” great lun damental rights guaranteed by the 



power is 
must 

Constitu- 


Which 


cw xoric Uourt of Anneals hpr^ ma u * T . J 
shall, Dwarris »nd j * • „ re maxes Chief Justice Mar- 

Court say the same th eciaion8 of the Massachusetts Supreme 

, y ® fifiuii© things as Justic6 R T?Sa 1/1 onj x> 11 
they in reality say exactly the oontrary And th ^ 41111011811 

quoted is followed by a __ whiJw ^ ^ pasgage just 

y pa8sa « e wh “h f °r confusion of thought 
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and jugglery of legal principles deserves a place of honor in our 
judicial history—the honor, namely, of being probably the first 
of its kind, although, unfortunately, it cannot be said that it re¬ 
mained the only one. It reads: 


“Generally it is for the legislature to determine what laws and 
regulations are needed to protect the public health and secure the 
public comfort and safety, and while its measures are calculated, 
intended, convenient and appropriate to accomplish these ends, 
the exercise of its discretion is not subject to review by the courts. 
But they must have some relation to these ends. Under the mere 
guise of police regulations, personal rights and private property 
cannot be arbitrarily invaded, and the determination of the legis¬ 
lature is not final or conclusive. If it passes an act ostensibly for 
the public health, and thereby destroys or takes away the property 
of a citizen, or interferes with his personal liberty, then it is for the 
courts to scrutinize the act and see whether it really relates, to and 
is convenient and appropriate to promote the public health . 

The court here intentionally or unintentionally confuses two 
theories which are quite the opposite of each other: The theory 
that the Legislature may not use its powers in fraud of the Consti¬ 
tution or in contravention of its express provisions, with the theory 
that there are inherent limitations upon its power which are in the 
keeping of the courts. The net result of this confusion is that the 
court announces the principle that it can sit in judgment not only 
upon the question of whether the legislation under review really 
relates to the ostensible object {i.e., whether the object of the legis¬ 
lation is real or pretended), but also whether the legislation is 

... // • 1 _iVw* r\t i hnt n hi IPf-.t.. 


con - 


venient” or " appropriate” for the promotion of that object. 

Having thus set up a confused, contradictory, double-headed 
standard of constitutionality, the court found it necessary, or at 
least convenient, to cover itself on all points, so as to bring 1 se 
within the old as well as the new conception of constitutionality. 
In order to bring itself within the old conception it makes the 
bold asser tion that the law was not intended as a health law an 
has no relation whatever to such. The argument on this point 
would be merely ludicrous if it were not for the fact that the cou 
set up a new conception of the meaning of public health—a con¬ 
ception quite revolutionary at the time and now again discar ^ 
by all the courts. This conception was nothing less than the asse - 
tion that by “public health” is meant the health of theentirepub^ 
and not the health of a portion of the public. And that, p 
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Wly, the protection of the health of workers in a certain trade was 
not to be regarded as the protection of public health. 


(( i 


that The u«e f of t t 1 nhiprr^ ayS K h ® Court ~ it would not be sufficient 

its maninulntinn ™ injurious to some persons, or that 

preparation and manufacture ^but it°TouId hav a f e ^ n 9 a ? ed . in its 
the public health.” ‘ mre ’ ° ut 11 wouW have to be injurious to 

In its zeal to stem the tide of labor legislation the court did 
not confine itself to a criticism of the law from the poffit o7 view 

consdtmional^d P f. tic °: ec0n0mic th eory from wh^it XriTedfts 
constitutional doctrine, by the following announcement: 

other tomorfo^and iTffca^belanctio^d und^th *0^ and an ‘ 

vised the building of Cee^e ^ ^fects super- 

kSd a ih d the reapin S of grain, and govemmental^r^ 6 sowlng of 
lated the movements and labor of !? tal ordin ances regu- 

pnce of food, the diet and clothing of the neonS ^ ° f , Wa ^ the 

Of governmental functions Such eovel d ! ?? arded ^ outside 
!“*‘bf normal adjustments^ of^ th! rodaTfahri,. m ‘ e ? erences dia ' 

range the delicate and comnlipflfoH mr. u* fabric, and usually de¬ 
ft score of ills while attempting the remi^Pl? * nd » stiy and cause 


♦h Thl i P ronoun cement is interesting not on hr h 

the real basis of the Court's constituent T ^ beCaUSe 2t shows 

nomic theory, but also because it tarin ri d . ocfcnne to be an eco- 
Of its objection to the law in qu^on L nmTht ^ ^ ^ basis 

' ’ -nedied as the -il sought 


prefers the evil 


* --- w rne remedy. This is in - it 

ooort’. new doctrine: That it l for £ e c 2r t Tl T TT™ ° f the 
lttture > to say what remedies are in hJT i ’T, 6ad of the Le ^- 

social evils, even in ease* w^J°:°f 
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by the Legislature do not contravene any express provision oj the 
Constitution. 

After having thus made clear the real reason for its objections 
to the labor law in question, the Court proceeded to reiterate its 
new constitutional doctrine in the same confused terms as in the 
earlier passage already quoted, but with added emphasis on its 
power to review the wisdom and propriety of the legislation. 


a 


When 


Court—is 


courts as unconstitutional on the ground that it arbitrarily inter¬ 
feres with personal liberty and private property without due process 
of law, the courts must he able to see that it has at least in fact 
some relation to the public health, that the public health is the end 
actually aimed at, and that it is appropriate and adapted to that 

end” 

The next step in the development of the doctrine announced 
in the Jacobs Case was the delivery of dissenting opinions by 
Judges Gray and Peckham of the New York Court of Appeals in 
the Budd Case. Those dissenting opinions are as important as Jus¬ 
tice Field’s dissenting opinion in the Slaughter House Case and in 

. a 1 1 J 1 


Munn 


Mr 


Peckham furnished the actual living nexus between the first stages 
of that doctrine—that of a minority opinion struggling for recogni¬ 
tion—and its final triumph in the prevailing opinion of the United 

States Supreme Court in Lochner v. New York . 

The Budd Case was the last of the Granger Cases —the law 

there under consideration being a law passed by the New York 


fixing the maximum 


immediate 


Mr. Charles C. Marshall’s call for a constitutional amendment. 
The case was decided in October, 1889, and held the law in question 
constitutional. The opinion of the court, delivered by Judge An- 


Munn 


Waite 


reasoning in that case. It does not, however, rely exclusively on the 

authority in Munn v. Illinois, but contains a careful review of other 
authorities on the subject, and gives due consideration to the dis¬ 
senting opinion of Mr. Justice Field—to which it refers in compli¬ 
mentary terms on the score of alleged ability. But after a careful 
. r- _ii -r ai _optima nniirt comes to the conclusion 
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that the constitutional principles announced in the Munn case are 
correct; and then says—in answer to the grave fears expressed by 
us ice Field as to the consequences of such constitutional doc- 

li lllc * 


7 is little reason, under our system of Government fnr 

restrhrtinf-V 6 and narrow interpretation on the police power, or in 

with the varyfng P neces^ities^Usor-Vf h6 leg f lative P ower in dealing 

St S erious I tr^o“t/«:r i e g V JX r el S t:1 nt1 ?:' pr ° te f cti ? n 

qu^t?e e se k „riny C s e ub a sf ,?• 

much for a time it mav have hppn aU °^ <an< ^ justice, however 
or whatever aberrations may have mSed ^ passion prejudice, 

which lie outside of thf prohibiHons of P ro P ert y> 

inhere of necessity in the very idea of government 1 h lor ^. a P^ which 

guaranties, there is a restraint transgressm g constitutional 
opinion which is a safeguard of^remendou^fn 6 powe . r 1x1 Public 

checking the healthful stimul^of iff inf 1Vld f Ual enterprise, and 

illegitimate ends, although no emirt f Q i° e p ^ er ma y be used for 
law has been violated. There is n t f. at fundamental 

efficient remedy, if, at the bottom th ™f dy . * he Polls, and it is an 
stve and unjust. The remedy by takfm? atlon u n^ er it is oppres- 

But the moment the police power is de^t* radical and complete. 

z tpf’ pf ** ~ tCrtZtfZl our system 

e legislature from correct principles of gov^Z^i[» departuTe 

The first sentence in this very interesting 
opposition to the doctrine of the 18 in direct 

school. Whose Views this pis^e w„ ‘ ° f the ^-Peckham 

but which has gradually forced its way to"a co ln ‘ end !. d *° combat . 
tune being, however th»t IT! J see further below. For the 
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ligence of the people of those days were far different from those of 
today; and laws which might possibly be pardoned on account of 
ignorance, sparseness of population, difficulties of communication 
and rural and unsettled habits of life, can have no such justifica¬ 
tion in our times.” 


Judge Peckham then paraphrases the last portion of the opinion 
of the Court of Appeals in the Jacobs Case , in the following lan¬ 
guage : 

“It must be constantly borne in mind that in those days the 
theory of a paternal government which was to watch over and pro¬ 
tect the individual at every moment, to dictate the quality of his 
food and the character of his clothes, his hours of labor, the amount 
of his wages, his attendance upon church, and generally to care for 
him in his private life, was almost at its height.” 


Judge Peckham then refers briefly to the English legislation on 
this subject, noted also by Mr. Marshall, and given by him as one 
of the reasons for the correctness of the Munn decision, and then 
proceeds to give his reasons for its incorrectness. 


“In speaking—says he—of the above-mentioned statute of Eliz¬ 
abeth, the late Mr. W. Stanley Jevons, in his little work on ine 
State in Relation to Labor , in the English Citizen Series (at page 
34), says, that it was a monstrous law, and, that, according to the 
opinion of historians, it represented the triumph of the cratt guilds, 
that is, the medieval trade-unions, and that in operation it was, 
there is reason to believe, little more than a dead letter, in tne 
same work the author says, that the justification of state inter er- 
ence in matters of private concern, as in the inspection ol cer 
kinds of foods, etc., lies in the fact that government may properly 
interfere to prevent abuses in those special cases where it is impos- 
Sble, or at least difficult for the buyer of goods to venfy the^ 
character for himself. Inspection of factories is justifiable for the 
purpose of thereby protecting the health and morals of large mass 
of the people who labor in them, and who, as experience hasshown, 

ment of the question as to how far it is proper to interfere in the 
general industrial department of the country. It is needless to say 

a7y J the conditions in which state interference is regarded as 

Pr °“But it was during the times when laws such as I have above 

alluded to were in force that Lord Hale lived and wrote. > 

Without diubt a very great lawyer, but he wrote 

oviRted. and when views of governmental mterfe 
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with the private concerns of individuals were carried to the greatest 
extent; and he was naturally and necessarily affected by the at¬ 
mosphere of the times in which he lived; and his views as to the 
policy and propriety of laws involving an interference with the 
private concerns of the subject, were, of course, colored by the gen¬ 
eral ideas as to the proper function of government then existing/’ 4 

Therefore, Lord Chief Justice Hale and the Common Law were 
dethroned, and Mr. W. Stanley Jevons’ economic theory im¬ 
bedded not only into our governmental theory as a guide for legis- 
lators, but into the very framework of our Constitutional system as 

a rule of judicial decision to r.nntml tho u_ 7 . 


pressed in legislative action. 

tw nd Judge P ®? khan J emphasized this frankly revolutionary 
^ eory of constitutional law m another passage which follows im¬ 
mediately upon that just Quoted ? 


-Ui. 

mediately upon that just quoted; 

“I have spoken thus somewhat at length—savs he_,, nm 

keeper/^wharfingers ^who^, 

but private individuals, having no privilege frmn'theZate^b 1 ? 1 ? 

/ firmly believe, the more rnrr^+\ - v ° re - later an ^> as 
zation and a fuller knowledn* tt ea f an increase of civili- 

cconomy, and a truer conceptiol la ™ S °* Volitieal 

mem have given ZZt Zt^Zt dafi ^ ^ °< govern- 

Wd r h!/f it / iOn - 0 f the TTnited States - 14 wai be recalled was 
^ rep f atedl y t°ld—and told correctfy_by men 5 

was supposed to have been a JLi that “““on law Lord Hale 
subject of the proper Drovirf/ f expounder > antl bis views on the 

later itif interestin g to contrast Judee PeckW' * * gUlatlon were 

*bough they disaere<3irS^!&v“* re ' d “ •» Bale’s poeition oe, 1.55.1' Jiwtice 

««>ject of social legudation. ^ correct VJ ew of Hale^ Dorf&n TT 
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undoubtedly considered as correct at the time of the framing of the 
United States Constitution and our early state constitutions. When, 
therefore, the “due process” clause was placed in the Fifth Amend¬ 
ment it was undoubtedly Lord Hale’s notion of “due process of 
law” that was intended to be put into it, and not those of Mr. 
Jevons, whose theories of political economy, and consequent theory 
of the proper sphere of governmental regulation, were utterly un¬ 
known at the time. Without, therefore, stopping to discuss the ad¬ 
missibility of the rule of constitutional construction contended for 
by Judge Peckham, it is sufficient here merely to point to its char¬ 
acter, which seeks to substitute for the constitutions framed in 1787 
or thereabouts constitutions as we would like to have them to-day. 
And in order to remove all possible doubt of the fact that it is a 
new constitution that Judge Peckham is contending for, he says, 
immediately following upon the passage quoted: 


“Rights which we would now regard as secured to us by our bill 
of rights against all assaults, from whatever quarter, were in those 
days regarded as the proper subjects of legislative interference and 
suppression” 


Clearly, it is not the Constitution of 1787 that Judge Peckham 
is contending for, but one of 1889 —newly manufactured by Field, 
Peckham and Co. But the courts were evidently not yet ready for 
the new dispensation, and they refused to dethrone Coke and Hale 
and put Ricardo and Jevons in their place. 5 

The turning point came with the decision of Allgeyer v. Louisi¬ 
ana, on March 1st, 1897 (165 U. S., 578). By this time Judge 
Peckham of the New York Court of Appeals became Justice Peck¬ 
ham of the United States Supreme Court, and he delivered the 
opinion of the Supreme Court in this case. In itself—that is, as a 
judgment—the Allgeyer Case is of little importance. But as a por¬ 
tent, or rather as a herald ushering in a new age, it is of the greatest 
significance. The facts in this case and its previous judicial history 

are as follows: 


c This touches two of the most fundamental problems in our constitutional 
system. One is the question of the time as of when the Constitution is to be in¬ 
terpreted. The other is as to what considerations must enter into the mterpretatwn 
of the Constitution. On both of these subjects, the conservatives have the ad¬ 
vantage over our so-called ‘'liberals” in that they are at least formaUy nght—v*at- 

ever they may do to their formal theory in actual practice. See note 1 _ 

chapter. The theoretical aspects of the problem are to be discussed in 
study by the present author entitled The Problem of Ttme m Constitutional In¬ 
terpretation. 
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voJVaf 9 ! l e , U f e l StateS Supreme Court decided by a divided 
vote that a state has the power to exclude foreign fire and marine 

insurance companies from doing business within its territorv unites 
LZ7oZi^ h the C0nditi0ns ^ the Ite a S a pS 

that states may prohibit thdr dtif “T‘ SU ° h business - An d also, 
jurisdiction wfth ar ^ CODt ™ tin S their 

passed by the State of Pal if • , there in question had been 

passed by various states in orderVorote 3 1 T ° f f Ser ' eS ° f ,aws 

to do business in competition ^ attem P^S 

without complying with the state laws^ reluuZTT C ° mpanies 

the right of a state to evrlntU r„„:_ been questioned. 


And 


refused to comply with its insurance ^T ln ! UraDce com Panies which 
within its territory had been establish r ° m transactin g business 
were evaded by fte comfc d£ the ^ Bat these ,a - 

with whose insurance lads thev dhf “7 ° ffi0eS within the state 
question was disposed of in favordf th “f * Ca . re to cora P I y- This 

v. California, (155 u g ; ^ be .. 8 f tate . 3 “ the ca «e of Hooper 

ease was designed to preventdhe fordgn iWanT mV ° 1Ved “ that 
thus circumventing the state insuranee 1 t companies from 
demeanor for persons to procure t Y making k a mis- 

state from insurance companies not ine^T p residents of the 
«d which had not obtained the rdht nT^ Under its 3awa 

was upheld by the United Statd^ S^rome^,^ ^ legislation 

The law mvolved th. t „ ou P rem e Court. 


Louisiana dealing wi th th* ' 

£ sssirrJS swaa« saSr 

hmh had not qualified to do business “ surance company 

not only prevented other'words it 

Procunng t nsu r<mce for residents wiTtoXT/V** 6 ^ s 

e state from foreign 
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fire insurance companies refusing to comply with the laws of the 
state, but also prohibited business men from placing insurance for 
themselves with such foreign companies. It seems that shippers 
within the State of Louisiana, principally cotton exporters, in order 
to circumvent the provisions of the laws of Louisiana against for¬ 
eign marine insurance companies doing business within the state 
without complying with its insurance laws, used the device of 
procuring what was known as an “open” marine policy from for¬ 
eign insurance companies, principally New Y r ork companies, which 
gave them the right to insure subsequently acquired property up 
to a certain named sum by giving the company notice from time 
to time of the purchase of the cotton which they desired to have 
insured and requesting it to issue a separate insurance policy cov¬ 
ering the particular cotton in question. The so-called “open” 
policy did not of itself cover any particular property. Each sep¬ 
arate shipment of cotton had to be covered by a separate policy, 
which was the policy which actually assumed the responsibility. 
The “open” policy was in form merely an agreement to insure and 
not an insurance policy. That was, however, merely a device to 
circumvent the Louisiana Insurance laws. As clearly a mere device 
as was the device in the Hooper Case to circumvent the laws of 
California. But the point was made that the Louisiana statute 
differed from that of California in that the latter prohibited insur¬ 
ance brokers from carrying on the business of insurance in such a 
manner as to circumvent the state insurance laws, while in the Lou¬ 
isiana law the citizens of the state were prohibited from contracting 
in such a manner as to circumvent the state insurance laws. 

Regarded purely as a legal proposition, it may be said that the 
distinction was sufficient to take the case out from the rule of stare 
decisis and to permit the Supreme Court to decide the case differ¬ 
ently, if it was dissatisfied with its decision in the Hooper Case and 
desired to limit its operation without expressly overruling it. On 
the other hand, if the Court were satisfied with the principle an¬ 
nounced in the Hooper Case and did not desire to change it, the 
distinction was clearly negligible, and the Court would undoubtedly 
have found no difficulty in so pronouncing it. As a question of con¬ 
stitutional law, under the old theory which regarded questions of 
legislation as questions of power, the distinction was not only negli¬ 
gible but clearly untenable. The decision in the Allgeyer case 
therefore clearly evidences a change of attitude on the part of the 
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menced with the fundamental proposition that ‘all men are created 
equal, that they are endowed by their Creator with certain inalien¬ 
able rights; and among these are life, liberty, and the pursuit of 
happiness/ This right is a large ingredient in the civil liberty 
of the citizen/ Again, on page 764, the learned justice said: ‘I hold 
that the liberty of pursuit—the right to follow any of the ordinary 
callings of life—is one of the privileges of a citizen of the United 
States/ And again, on page 765; ‘But. if it does not abridge the 
privileges and immunities of a citizen of the United States to pro¬ 
hibit him from pursuing his chosen calling, and giving to others 
the exclusive right of pursuing it, it certainly does deprive him to a 
certain extent, of his liberty; for it takes from him the freedom of 
adopting and following the pursuit which he prefers; which, as 
already intimated, is a material part of the liberty of the citizen/ 
It is true that these remarks were made in regard to questions of 
monopoly, but they well describe the rights which are covered by 
the word ‘liberty’ as contained in the 14th Amendment/’ 


The first thing to be noted about this last passage taken in con¬ 
nection with the one which preceded it is that Mr. Justice Peckham, 
with evident design, used a little trick which should be beneath 
the dignity of a Supreme Court Justice, particularly when speaking 
in the name of the Court. In giving IVIr. Justice Field s language 
contained in the first passage he evidently refrained from using 
direct quotations because he could not disguise the fact that it 
was from a dissenting opinion. But in the case of the Butcher s 
Union he uses direct quotations and specifically refers to it as a 
concurring opinion, although he well knew that the concurrence 
was only in the judgment, and that Mr. Justice Bradley was re¬ 
peating in this so-called “concurring” opinion his dissenting views 
first stated in the dissenting opinion in the Slaughter House Cases, 
which the Court still refused to adopt when the Butcher s Union 


Case was decided. 


with 


Mr. Justice Peckham makes from Mr 

effect 


_ w ^_ _ the liberty of pursuit, the 

right to follow any of the ordinary callings of life, is one of the 
privileges of a citizen of the United States.” This is here quote 


very 


which the decision in the Slaughter House Case turned, and the 
doctrine thus quoted from Mr. Justice Bradley was there express y 
repudiated . And Mr. Justice Moody stated many years later, in 
Twinina v. New Jersey, that this particular point involved m 
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decision of the Slaughter House Cases has never been Questioned 
ZnfT'Yf f t0 bV tke United States Supreme Court Mr 

by the Supreme Court, a doctrine whth h^t 7 ’ “ appr0ved 
by that Court, the reaction being madethe 

thereafter steadily adhered to. P ° f declslon - and 

And this quotation from Mr. Justice Brad lev's o A 
currmg opmion is the only authority cited by Mr JusTce PeelchT' 

doctrine. Evidently feelinv fh h6 paraphrased m announcing his 
Justice Pee™ :: y feel . mg “sufficiency of his authority Mr 


• u uo* 

The main 


T ' 7 xeenng me msui 

Justice Peckham proceeds as follows: 

tice Harlan^iiT stating &^A 2 h 7 U ‘ S " Mr 

terms of equality with ^11 others in * hlS en J°F men t upon 

privileges of pursuing an ordinary callin^nr f c \ rcum s ta 5 c es of the 
holding, and selling propertv is «n « ® /* and acquiring 

liberty and property, as guaranteedbythe*! 4 ih & I t ° f ^ is ri &hts of 
court assents to this general proposition ^ ndmen t. The 
principle of constitutional law/ It was thpr,, mg a sound 
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called “doctrine of necessity'' sometimes referred to in international 


law; which simply proves the fact, if that fact need any further 


proof, that there is absolutely no authority to be found in any 
previous decision of the United States Supreme Court for the 
doctrine which Justice Peckham announced in the name of the 
Court in the Allgeyer Case. And it was not merely a new doctrine 
he was now announcing, but a doctrine essentially contrary to the 
doctrine theretofore laid doum and adhered to by the United States 
Supreme Court. 

But the triumph of the Field-Peckham new-fangled constitu¬ 
tional theory was as yet not complete. This is evidenced by the 
decision in Holden v. Hardy, which was decided only a year after 
the Allgeyer Case. Whether the retirement of Mr. Justice Field 
from the Supreme Bench in the meantime, thus depleting the new 
forces contending for ascendency in that court, had anything to do 
with the result arrived at in Holden v. Hardy it is difficult to say. 
But there can he no question of the fact that, while the Supreme 
Court may at this time have been willing to accept the Field-Peck¬ 
ham doctrine of constitutional law in its general outlines, it was 


not as yet ready to accept the special Peckham brand manufactured 

_ _ « 4m ifc ^ 


New 


Holden v. Hardy , (169 U. S., 366; decided February 28th, 1898) 
reaffirmed the doctrine that the mere fact that both parties are of 
full age and competent to contract does not necessarily deprive the 
state of the power to interfere, where the parties do not stand upon 
an equality or where the public health demands that one party to 

. « * . 1 • 1 il 1 1 _ J n 


himself 
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as to mean that the state has a right to enact an eight hour law 
to cover both men and women working in mines, smelters, and 
other works for the reduction and refining of ores. It is interesting 
to note that counsel for the employers who attacked the constitu¬ 
tionality of the law leaned heavily on the decision of the New York 
Court of Appeals in the Jacobs Case , quoting that passage of the 
court's opinion which limited the meaning of the expression “public 
health" as used in connection with the police power. It will be 
recalled that the New York Court of Appeals said in this connection 
that “to justify the law it would not be sufficient that the use of 
tobacco may be injurious to some persons or that its manipulation 


may 


injurious 






the new fourteenth 


431 


rePUdiated by the Unit€d Stat <* Su- 

raay be sustain^a? ^ereiM of th’^ “* “ question 

state. The enactment ri™ Q e * ercis f of tlle . police power of the 
workmen, but merely those ^vh ^ ro * ess limit the hours of all 
mines, or in the smelting reduction^ em P 1 ? yeci m underground 

Th «* employments whin too long pureueTV/ , 0reS ,°I met ? k 

decision upon this subject ^nnof Z hehe . vln ^ this is so, its 
courts.” J Ct cannot be ^viewed by the Federal 

As to the principles to which the Court refers in +k q i , , 

passage as the basis of the decision if refers i in the Just-quoted 

are stated wifh on r ° n ’ 11 canno ^ be said that they 

, y particular clearness by Mr Justice Rmn u 

■«.; TZ^Z .w-ar- 


cedure—and 


zsssr given by Mr - justice 

n Land and Improvement Co. It then quotet 
” T° U8 staten »ent in Davidson v. New 


wise 


ul&t it WAS Wlspr in nkr i j» ® iiUG prOCCSS 

TTf' >*p. 

Uce Peckham’s opinion in the A llaever r™ q “ 0teS ^ Mr ' 
what might be called the circular deZlkTof ^ 

please. The ** ““ “ 

ofan ordinary calling or trade, 

«ght to make all proper connote m embraced 

2. ** concede d that thiaT^t to t . here , to >. ^d altho 

oobffct ^h ZtS , wten ** oonSlct 

y* tie power ioTSZfi* •• contained in 


432 


GOVERNMENT BY JUDICIARY 


The Court then proceeds to quote the well-known definition of 
the police power given by Chief Justice Shaw in Commonwealth v. 
Alger, and refers to the case of C oinmonwccdth v. Ha.-?ml ton 1Manu¬ 
facturing Co. But it evidently prefers the circular theory of the 
police power formulated in its name by Mr. Justice Peekham in the 
passage above quoted, for it concludes this discussion by quoting 
from and adopting the following language of the Supreme Court 
of Utah in upholding the legislation here under consideration: 


“The law in question is confined to the protection of that class 
of people engaged in labor in underground mines, and in smelters 
and other works wherein ores are reduced and refined. The law 
applies only to the classes subjected by their employment to the 
peculiar conditions and effects attending undergiound mining and 
work in smelters, and other works for the reduction and refining 
of ores. Therefore, it is not necessary to discuss or decide whether 
the legislature can fix the hours of labor in other employments. 

Evidently Chief Justice Shaw’s luminous statement of the cor¬ 
rect rule and the decision in the Hamilton Manufacturing Co. Case 
were not quite acceptable to the Court. It preferred to be guided 
by its own lights and to resort to what is known in the language of 
diplomacy as “reserving the right of liberty and action.” In fair¬ 
ness to the Court it must be said, however, that although it quoted 
Mr. Justice Peckham’s opinion in the AUgeyer Case with apparent 
approval, it did not accept the Peekham doctrine of constitutional 
law. For it also quoted with approval the following passage from 
the opinion of the Supreme Court of Utah, which is not quite in 

harmony with the Peekham. doctrine. 

“Though reasonable doubts may exist as to the power of the 
legislature to pass a law, or as to whether the law is calculated oj- 

or to secure good order, or promote the general welfare, we must 
resolve them in favor of the right of that department of gover 

ment.” 


And 


“The question in each case is whether the le fklature as 
adopted the statute in exercise of a reasonable disc^ A 
whither its action be a mere excuse for an unjust discrimi 
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his economic theories expressed elsewhere which were 1aei1.lv 
adopted by the Court in this case. For this opinion contains no 
economic theory, nor any other well-considered theory, for thai 
matter. The economic theory which forms the basis of the decision 
and the background of the opinion can be gathered only from stray 
expressions. And the constitutional theory expounded in the. 
opinion is merely a repetition of the confusion of thought and jug¬ 
glery with legal conceptions familiar to us from the opinion of the 
New York Court of Appeals in the Jacobs Case of which it is 


strongly reminiscent. 

One cannot help but come to the conclusion, upon reading this 
opinion and comparing it with Judge Peckham’s dissenting opinion 
in the Budd Case, that the able jurist who was delivering the opin¬ 
ion of the United States Supreme Court believed that he could 
hold his majority together better by using the confused thoughts 
of the opinion in the Jacobs case than with the clear and unmis¬ 
takable language of his own opinion in the Budd Case. He evi¬ 
dently believed that while the Court was ready to follow his lead in 
the actual decision, it might be either restrained by respect for 
precedent or frightened by the ugliness of the laissez jaire doctrine 
in its sheer nakednesss from going to the lengths to which he him¬ 
self was ready to go as shown by the statement of his constitu¬ 


tional views in the Budd Case. 

The law involved in the Lochner Case was a New York statute 
passed in 1897 limiting the hours of labor in bakeries to ten hours 
per day and sixty hours per week. It was therefore clearly within 
the decision in Holden v. Hardy, if the constitutional principle in¬ 
volved were one of power to legislate. Indeed, it was so close to the 

1_in TTn.rchi Case as to almost make that decision 

And the Loch - 


decisis 


ner decision has been frequently criticized on that ground. 

• — In, -m -m. » W 1 


We 

_ _ _ _ 7 with that question, but only with 

the question of constitutional theory. The question whether or not 
the Lochner Case comes within the decision of Holden v. Hardy 


the rule of stare decisis is, therefore, interesting ^ us 

illustrates the principles 


plied 
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departure from the constitutional doctrine applied in o 
Hardy, or as an illustration of the same. It is the vice of many 
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the criticisms passed upon the decision in the Lochner Case which 
assert, that there was a departure in that case from the constitu¬ 
tional rule applied in Holden v. Hardy , that they confuse a consti¬ 
tutional principle with the rule of stare decisis. But wc must give 
the devil his due. And when we do, we shall find that the Lochner 
Case does not overrule Holden v. Hardy in so far as constitutional 
principle is concerned, and does not apply any constitutional rule 
which is not contained in the earlier case at least in a tentative or 
embryonic state. When Mr. Justice Peckham declared in the 
Lochner Case that “there is nothing in Holden v. Hardy which gov¬ 
erns the case now before us/’ he was undoubtedly correct within 
his own constitutional doctrine, as well as within the constitutional 
doctrine laid down by Judge Brown in Holden v . Hardy , in so far 
as any general doctrine may be said to have been laid down by the 
judge who wrote the Court’s opinion in that case. In that case the 
toupreme Court specifically refused to commit itself on the general 
question of labor legislation, or to formulate any general constitu- 
t onal principle which could cover anything but the instant case 
Its very reservations, however, indicated a constitutional doctrine 
lamely, the constitutional doctrine that the courts have power 
to rev le w the reasonableness of labor legislation and of social legi 

constitutional. The Lochner Cose is therefore not .S Z 
m the development of our constitutional law. **** 

tentatively W anmHinoed^ir^ ^Uoe °l C ? n8 “ tutionaJi ‘y principles 

as aawsS Ir=*« 

com^°significant^^ ° f te- 

mer v. Id “" OUnced «- ^ 

tt^riihw ake “ th ® “ UrU “ effect » super-legi^tme'giring'thBm 

Ztte questiMi Tf ^of 
Wiat use will be mld^t^our^of 

egislatures can therefore best be gathered fmm a *u° 8 u P er ~ 
of the power is therefore best illustrated nature 

unconstitutional of a law which mm*. ^ by * the deciaratio n as 

whMh oom ® 8 bo near another law 



436 


GOVERNMENT BY JUDICIARY 

this same court had in the past held P> he constitutional as to come 
within the range of a charge of offending against the rule of stare 
decisis. The charge need not be proven beyond a reasonable doubt. 

It need not be decided that the new decision actually offended 
against the rule of stare decisis. It is sufficient for the illustration 
of the new power that the two decisions are near enough to each 
other to make that charge plausible, or even possible. Mr. Justice 
Peckham’s own treatment of the decision in Holden v. Hardy is 
illuminating in this respect: 


“This court—says he—has recognized the existence and upheld 
the exercise of the police powers of the states in many cases which 
might fairly be considered as border ones, and it has, in the course 
of its determination of questions regarding the asserted invalidity 
of such statutes, on the ground of their violation of the rights se¬ 
cured by the Federal Constitution, been guided by rules of a very 
liberal nature, the application of which has resulted, in numerous 
instances, in upholding the validity of state statutes thus assailed. 
Among the later cases where the state law has been upheld by this 
court is that of Holden v. Hardy. ,y 


Clearly, a rule by which a court may be guided in deciding 
c a ses, and which it may make “liberal” or illiberal as it may choose, 
is quite a different thing from a constitutional principle which it 
must apply no matter where it leads. It is the Court that makes 
the rule , and it is the Court that naturally decides the question 
whether it should be “liberal” or otherwise. Also, what is “liberal” 
or illiberal in any case clearly depends on the individual views of 
the particular persons composing the court at any given time. Mr. 
Justice Peckham, for instance, evidently considered the rule ap¬ 
plied in Holden v . Hardy as entirely too ‘liberal,” for he dissented 
from the judgment in that case. He did not, however, apparently 
consider the constitutional principle applied in that case in conflict 
with his own, for he did not consider either the decision or the 
opinion therein important enough to write a dissenting ^opinion. 
Also, Mr. Justice Peckham evidently had no objection to “liberal 
rules as such, provided courts are allowed to formulate them. 
And so he proceeds to formulate his own rule— practically, if not 


quite, within the terms of In re Jacobs. 

Amidst the confusion of thought reproduced in his opinion 

the Lochner Case , from the opinion in the celebrated 


ease, 


there are also to be found, here and there, statements 
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Having thus stated his conception of the Judicial Power within 
the framework of our constitutional government under the new 
dispensation, he proceeds to formulate a rule for the guidance of 
the courts. This rule is utterly at variance with that laid down 
in Holden v. Hardy. But since under the new dispensation it is 
for the courts to lay down the rules which are to guide them in 
passing upon the constitutionality of legislation, and they may 
make the rules as “liberal” or illiberal as they choose, it cannot, 
be said that this rule in any way affects the constitutional doctrine, 
the seeds of which, as Mr. Mott assures us, have been sown by 
Judge Cooley, and which have come to full fruition—via Field, 
Peckham & Co.—in the Lochner case. 

“Statutes—says Mr. Justice Peckham—of the nature of that 
under review, limiting the hours in which grown and intelligent 
men may labor to earn their living, are mere meddlesome inter¬ 
ferences with the rights of the individual, and they are not saved 
from condemnation by the claim that they are passed in the 
exercise of the police power and upon the subject of the health of 
the individual whose rights are interfered with, unless there be 
some fair ground, reasonable in and of itself , to say that there is 
material danger to the public health, or to the health of the em¬ 
ployees, if the hours of labor are not curtailed. If this be not 
clearly the case, the individuals whose rights are thus made the 
subject of legislative interference are under the protection of the 
Federal Constitution regarding their liberty of contract as well 
as of person; and the legislature of the state has no power to limit 

their right as proposed in this statute.” 

It will be noted that what might be called the presumptions, 
and therefore the burden of proof , are shifted from the respective 
positions in which they were placed by Holden v. Hardy. In 
Holden v. Hardy the presumption was still, as of old, in favor of 
the legislation, and the burden of proof was, therefore, upon those 
attacking it, who had to prove its unreasonableness . But under 
the decision in the Lochner Case the positions are reversed: We 
start with the general proposition that restraints upon the liberty 
of contract are “meddlesome interferences.” The presumption is, 
therefore, against the constitutionality of all laws abridging the 
freedom of contract. And the burden of proof is, therefore, upon 
those asserting the validity of the law to prove its constitutionality, 
by proving , to the satisfaction of the court, the reasonableness o 
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spheres, and his puerilities with respect to the “arbitrariness” of 
the standard set up by the Legislature have been set upon so often 
by the United States Supreme Court itself as to be put practically 

beyond the pale of serious discussion. 

But the most interesting thing about these dissenting opinions, 
from our point of view, is a certain deficiency, which, we regret to 
say, occurs in Justice Holmes’ opinion as well as in Mr. Justice 
Harlan’s, and which, to us, seriously mars Mr. Justice Holmes’ 
otherwise truly great masterpiece. This deficiency, to our mind, 
consists in the utter absence of any criticism of the basic position 
of Mr. Justice Peckham’s constitutional doctrine. Neither of these 
opinions calls attention to the newness of Mr. Justice Peckham s 
constitutional doctrine. Nor exposes the radical departure from 
our constitutional theory as definitely settled and universally un¬ 
derstood before the advent of Field, Peckham & Co. or its revo¬ 
lutionary character as far as the framework of our constitutional 
government is concerned, in that it raises the courts to the position 
of a super-legislature. All of this may perhaps be implied in Mr. 
Justice Holmes’ trenchant sentences, but it is certainly not ex¬ 
plicitly stated, and we seriously doubt whether it was intended to 
be stated. That Mr. Justice Holmes disagrees with the rule for¬ 
mulated by Mr. Justice Peckham and adopted by the majority of 
the Court is quite evident. There can be no question of the fact 
that he believes in the “liberal” rule applied in Holden v. Hardy, 
or in even a more “liberal” rule than that,—say some such rule as 
that applied in the Hamilton Manufacturing Co . case. 6 But we 
doubt very much whether his dissent was meant to go as far as 
the basic position of the new constitutional theory, namely, that 
questions of constitutionality are not questions of power to legis¬ 
late, but of the reasonableness of legislation. And subsequent ex¬ 
pressions of Mr. Justice Holmes only strengthen that doubt, and 
lead one to believe that perhaps either at the time of Lochner v. 
New York , or at some time since then, Mr. Justice Holmes as 
succumbed, perhaps reluctantly, to the blandishment of the ne 


constitutional theory. 
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citizen to do aa he likes so long as he does not interfere with the liberty of others 
to do the same, which has been a shibboleth for some well-known writers, is inter¬ 
fered with by school laws, by the Postoffice, by every state or municipal institution 
which takes his money for purposes thought desirable, whether he likes it or not. The 
14th Amendment does not enact Mr. Herbert Spencer’s Social Statics. The other 
day we sustained the hlassachusetts vaccination law. Jacobson v. Massachusetts, 
197 U. S. 11, ante, 643, 25 Sup. Ct. Rep. 358. United States and # jt * 1 * 

decisions cutting down the liberty to contract by way of combination are familiar 
to this court. Northern Securities Co . v . United States, 193 U. S. 197, 48 L. ed. 
679 24 Sup. Ct. Rep. 436. Two years ago we upheld the prohibition of sales ol 
stock on margins, or for future delivery, in the Constitution of Caliiorma, ^ (Jtis u. 
Parker 187 U. S. 606, 47 L. ed. 323, 23, Sup. Ct. Rep. 168. The decision sustaining an 
eight-hour law for miners is still recent. Holden v. Hardy, 169 U. S. odd, 42 1j. ed. 
780 18 Sup. Ct. Rep. 383. Some of these laws embody convictions or prejudices 
which judges are likely to share. Some may not. But a Constitution ^ tiot inten e 
to embody a particular economic theory, whether of paternalism and the organic 
relation of the citizen to the state or of laissez jane. It is made for people of 
fundamentally dififering views, and the accident of our finding certain opinions 
natural and familiar, or novel, and even shocking, ought nor, to conclude our Judg¬ 
ment upon the question whether statutes embodying them conflict with the Con- 

stitution of the United States. , . . 

"General propositions do not decide concrete cases. The decision will depend 

on a judgment or intuition more subtle than any articulate major premise. Bu 

I think that the proposition just stated, if it is accepted, will caxry us far t o■ . 

the end Every opinion tends to become a law. I think that the word liberty, 

inthe 14 th Amendment, is perverted when it is held to prevent ‘he natural out. 

come of a dominant opinion, unless it can be said that a rational and *** m 

necessarily would admit that the statute proposed would infringe fundamental 

can be passed upon the statute before us. A reasonable 

unreasonable would uphold it as a first instalment o a general ^.onofth 
hours of work. Whether in the latter aspect it would be open to the c&arge 

ineaualitv I think it unnecessary to discuss. 
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Appeals four years after its derision in +k« 7*7/7* «« 

hZrZ !? the Locfiner Case, forms a landmark in our judicial 
history, and resembles it in momr tm.. <1 ■»- 


The 

- --- xurms 1 T ' * 

istory, and resembles it in many wavs i ik-o th* r « i> ^ 

+' r ,, . m a purely legal point of view auite irre¬ 
spective of the constitutional t,h Pnrv __n _ 


+• 7 xu- 6 a P urej y iegal point of view auite irre 

point of view of a more enlightened sSrUToT^ " ^ the 
erty-owners whose property it sought to nrof t h ■ ° V6r ^ P r0 P" 

barriers. And like the Lochner clTS ^ “ surmounta ble 

disapproval from the more enlightened elements fn fheY^™ ° f 
in x,. I. , 8 * ln . the buslnes3 world. And by “enlightened” 


in this connection is not meant T'„ A " d by ““lightened” 
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he classical „„S 1!.?.“ ® which it is 


attssif sz Mi 
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the Workmen’s Compensation To , , Compared with 
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great principle was at stake And if w»° mP ^JJ 88,11 . 011 l- aw —and a 
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tution of the laissez fairc economies of the Ricardian School, the 
actual legal-constitutional theory announced and applied in the 
Ives Case is the exact antithesis from that contended for by Mr. 
Judge Peckham in the Budd Case. That theory, it will be recalled, 
proceeded upon the assumption that constitutional law, like all 
law, is a progressive science; that we cannot, therefore, be bound 
by the theories of government prevalent at the time of the adop¬ 
tion of the United States Constitution; that the Common Law is 
not part of our constitutions; and that constitutional guaranties 
cannot, therefore, be measured by the Common Law. Put in other 
words, the Peckham theory of constitutional law as stated in his 
dissenting opinion in the Budd Case amounts to this: The Consti¬ 
tution framed in 1787 and adopted in 17S9 was good enough for 
those days, but the progress of civilization did not stop with the 
adoption of the United States Constitution—neither here nor 
abroad. In the course of the progress of civilization since that 
great event new and more enlightened theories of government have 
come to the fore—in this country as well as abroad—based on a 
better knowledge of the laws of political economy. We must, 
therefore, adapt our Constitution to these newer developments in 
the realm of economic and governmental science, and now con¬ 
sider as constitutional what we believe to be in accord with the 
most civilized notions of government. Hence Judge Peckham s 
appeal to Jevons and Buckle as against Coke and Hale. 

But the opinion in the Ives Case not only reestablishes the 
authority of the Common Law—it goes to the extent of enshrining 
it in the Constitution forever afterward, at least theoretically. 
Not, indeed, the theory of government under the Common Law , 
which Judge Peckham so vehemently denounced in his dissenting 
opinion in the Budd Case , but certain legal notions developed by 
judges under the Common Law—or at least what the New York 
Court of Appeals conceived to be such. But in order that the 
Common Law, as thus conceived and expounded, might remain 
permanently enshrined in our constitutional law, thus forming a 
permanent and insuperable barrier to the rising tide of labor legis 
lation, all progress in governmental theory and political science 
since the adoption of the United States Constitution must e 
abjured as foreign and so un-American as to be utterly impossi e 
of adoption in this country. In order to achieve that purpose e 
court conveniently forgot that Mr. Spencer’s Social Statics, w » 
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remedy that evil. They also exclude all questions of arbitrariness 
and injustice in the ordinary conception of those words. For the 
court concedes that the Legislature did not intend the spoliation 
of any individual or any class, and that the legislation under con¬ 
sideration is not unjust when measured by the ordinary canons of 
justice as understood in the civilized world. Says the court: 


“In 1909 the legislature passed a law providing for a commis¬ 
sion of fourteen persons . . . 'to make inquiry, examination and 
investigation into the working of the law in the State of New \ ork 
relative to the liability of employers to employees for industrial acci¬ 
dents, and into the comparative efficiency, cost, justice, merits and 
defects of the laws of other industrial states and countries, rela¬ 
tive to the same subject, and as to the causes of the accidents to 
employees. 7 . . . Such a commission was appointed and promptly 
organized. . . . No word oj praise could overstate the industry 
and intelligence oj this commission in dealing with a subject oj 
such manijold ramifications and oj such jar reaching importance 
to the state, to employers and to employees. We cannot dwell in 
detail upon the many excellent jeatures oj its comprehensive re¬ 
port, because the limitations of time and space must necessarily 
confine us to such of its aspects as have a necessary relation to 
the legal questions which we are called upon to decide. As the 
result of its labors the commission recommended for adoption the 
bill which, with slight changes, was enacted into law by the legis¬ 
lature of 1910, under the designation of. article 14-a of the Labor 
Law. This act is modeled upon the English Workmen’s Compen¬ 
sation Act oj 1897, which has since been extended so as to cover 

every kind of occupational injury.” 


Concededly, therefore, we are MDt 


dealing here with some 

Clearly, 


‘‘meddlesome interference” of ignorant demagogues, 
also, nothing can be said against such legislation on the score of 
not being in accord with justice as understood in civilized coun¬ 
tries; and nothing of the kind is attempted by the court. On 
the contrary, everything that is said in the further progress oi 
this famous opinion only accentuates the fact that, measured by 
the standards of other civilized countries, the legislation in ques 
tion is not only unobjectionable but highly commendable. Nor 
is, nor can anything be said against this legislation on the score o 
not being in accord with Anglo-Saxon notions of freedom. For, ss 
pointed out by the court itself, the law in question was modeled 
after the “En glish Workmen’s Compensation Act. Nor is, nor con 
anything be said against this legislation on the score of being 
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hasty experiment. For, as the court also observes, the English 

law was'modeled 6 ^ 110 ” Ac f ° f 1897, upon which the New York 
an was modeled, has since been extended so as to cover every 

kind of occupational injury. The same is, of course, true of ,1* 
But, says the court: court free 'y adra,ts - 
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judges, for which no warrant can be found in the Constitution 
itself. And the Ives Case furnishes the best illustration of what, 
really happens when our judges say that they are enforcing the 
Constitution. 

Our starting points, according to the Court in the Ives Case, 
are the written constitutions. Federal and State. It is by these 


that the power of the Legislature must be measured. In order 
that this assertion should have any meaning, we must take these 
constitutions as they stood when adopted—that is to say, towards 
the end of the Eighteenth Century. For, if progress beyond that 
date be permitted, there is certainly no reason for stopping where 
the Field-Peckham School, whose principles the New \ ork Court 
of Appeals is here re-echoing, chooses to stop. Mr. Jevons and 
Mr. Spencer may have presented a progressive development in 
the field of economic and legal governmental theory over the mer¬ 
cantile or physiocratic schools of economics and the English Com¬ 
mon Law as understood by Coke and Hale. But surely progress 
did not stop either with Herbert Spencer’s Social Statics or with 
Mr. Jevons’ “little volume” in the English Citizen's Series. And 
once we cut loose from the moorings of our constitution-making 


period, there is certainly no conceivable reason in law, economics, 
or ethics, why our progress should stop with these two expositions 
of governmental science. In speaking, therefore, of the blessings 
of written constitutions, the New York Court of Appeals must 
mean these constitutions as understood at the time they were 
written—towards the end of the Eighteenth Century. From this 
it would follow logically that in order to test the constitutionality 
of workmen’s compensation legislation, the state of the law in 
England and in this country at that time should be inquired 
into. Does the New York Court of Appeals do that? Not at all. 

Mr. Justice Werner, speaking on behalf of the court, com¬ 
mences his discussion of the law with the sweeping statement 
that “the statute judged by our common-law standards is plainly 
revolutionary.” One unfamiliar with the subject reading this 
sweeping assertion, coming from so high an authority, would nat 
urally accept it at face value. As a matter of fact, however, it is 
not only far from being correct, but may be said to be the e * ac 
reverse of a correct statement of the Common Law as it stoo a 
the time of the adoption of our constitutions. And the assurance 
with which Judee Werner makes his assertion is due to the in 
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poktion of the little word “our,” as a qualification of the common 
aw e is talking about. For upon examination it will be dis¬ 
covered that the common law of which he is speaking was not 
kw either in England or in this country, during our constitution- 
making period, but was developed at a much kter period—roughly 

dknWrf f’T” 6 ! V™ 6 * hat ^ laUsSeZ ,aire sch ° o1 of economics 8 had 
displaced the older economic theories in England. 2 

It is significant that in the entire opinion there is no reference 
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of the statute. There can be no doubt as to the theory of this 
law. It is based upon the proposition that the inherent risk* of 
an employment should in justice be placed upon the shoulders of 

t mP ° y i? r ’ W1 °, r? 11 proteGt himseIf against loss bv insurance 
and by such an addition to the price of his wares as “to cast the 

burden ultimately upon the consumer; that indemnity to an in- 
juied employee should be as much a charge upon the business as 
the cost, of replacing or repairing disabled or defective machinery 
appliances or tools; that, under our present system, the loss falls 
immediately upon the employee who is almost invariably unable 
to bear it, and ultimately upon the community which is taxed for 
the support of the indigent; and that our 'present system is un¬ 
certain, unscientific and wasteful, and fosters a spirit of antag- 
onisrn between employer and employee which it is to the interests 
of the state to remove. We have already admitted the strength of 
this appeal to a recognized and widely prevalent sentiment.” 


Having admitted both the justice and the strength of this 
appeal from an economic and sociologic point of view, there can, 
of course, be only one reason for declaring the law unconstitu- 
tional, and that is that it contravenes the Constitution as it was 
written in 1787. But the Constitution contains nothing on the 
subject. So, the Court finds itself compelled to avow a theory of 
property which runs counter to the entire line of argument of the 
advocates of the rights of property as against the community. 
These latter usually assume that the right of property is based 
upon the demands of justice, and is therefore embodied in certain 
principles of justice which are supposed to be embedded in the 
Constitution. It is upon this theory that Mr. Justice Field ap¬ 
pealed when he referred to “the establishment of justice” in the 
Preamble to the United States Constitution. But having admitted 
the justice of the law under consideration in the Ives Case, the 
demands of justice could not, of course, be urged against it. But 
the requirements of justice were urged in its support. The Court, 
therefore, found itself compelled to adopt a theory of private 
property which dissociates it from the requirements of justice, and 
then to put that abstract right of private property into the written 
Constitution. 


“The right (of private property)—says the Court—has its 
foundation in the fundamental law. That can be changed by the 
people.” 
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If this statement means anything, particularly when taken in 
connection with the preceding statement as to the nature of the 

that the rv? Va f ? property ’ 11 can mean only one thing: namely, 
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While the Court does not say specifically what English cases it 
had in mind—and it probably had in mind cases of a later period 
—it is nevertheless evident that its refusal to consider any English 
authorities is due to the fact that all English authorities would be 
incompatible with the doctrine claimed by the court to be the Com¬ 
mon Law doctrine. And the passage just quoted is followed by 
another, which is even more illuminating in our connection—a 
passage which proves conclusively that there is no warrant in 
authority for the claim of any such doctrine m this country prior 
to or at the time of the adoption of the Constitution. This pas¬ 
sage reads: 

“There are a few American cases, however, which clearly state 
the legal principle which, we think, is applicable to the case at bar, 
and with a brief reference to them we shall close this branch of 
the discussion.” 

This sentence is followed by the citation of the American cases, 
which are few indeed. And, what is more important, all belong 
to a period long subsequent to the adoption of our constitutions , 
the first being Parrot v. Wells , Fargo & Co., decided in 1872, and 
reported in 15 Wall., 524. 

These very few and very late American decisions form the 
entire basis for the Court’s assertion as to the Common Law on this 
subject, which is the foundation of its conclusion on the constitu¬ 
tionality of Workmen’s Compensation legislation. This conclusion 
the Court states as follows: 

“We conclude, therefore, that in its basic and vital features the 
right given to the employee by this statute, does not preserve to 
the employer the ‘due process’ of law guaranteed by the Constitu¬ 
tions, for it authorizes the taking of the employer’s property with¬ 
out his consent and without his fault.” 

But not having been able to show any provision of the written 
Constitution embodying its idea of the right of private property, 
the Court was compelled to fall back on vague general principles 
—philosophical considerations—instead of the written constitu¬ 
tions which it boldly started out to interpose as a barrier against 
this legislation. In so doing it encounters, of course, the problem 
of the police power. The Court therefore proceeds to give us the 
usual circular theory of due process and police power, with all the 
confusion of thought it involves; which puts this part of the opin- 
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whether a corporate or other franchise, but only the prote too <jf 
life and property, which every government o w e s to its citizens, and 
guilty of no fault, cannot be compelled to contribute to the ii < : 
nitv of other citizen* who, bv misfortune or the fault of them- 


nity of o 
selves or 


p 
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ave suffered injurit ~ except by the exercise of 

ion imposed on all, at least all of the same class. 


the power of taxation imposed on all. at least all of the same clai 
for the maintenance of public charity.” 

In other words, in this country the people have no pow« r 
to regulate economic relations as to abolish at least the excn 
encea which are admittedly produced by our economic systei 
No, not even to the extent of abolishing judge-made rules form 
latod within comparatively recent Times on the basis of theori 
of political economy utterly unknown at the time of the adopti< 
of the Constitution. Such attempts may be good enough I 
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one thing in the State Constitution, and another thing in the Federal Constitution, 
and it cannot mean in the Federal Constitution either a variable principle or a 
principle that stands in the way of more perfect justice. To quote from the 
opinions of the Supreme Court of the United States: 

“ ‘The Constitution of the United States, which is necessarily and to a large 
extent inflexible and exceedingly difficult of amendment, should not be so con¬ 
strued as to deprive the States of the power to so amend their laws as to make 
them conform to the wishes of the citizens as they may deem best for the public 
welfare, without bringing them into conflict with the supreme law of the land. 
Of course, it is impossible to forecast the character or extent of these changes, but 
in view of the fact that from the day Magna Charta was signed to the present 
moment amendments to the structure of the law have been made with increasing 
frequency, it is impossible to suppose that they will not continue and the law 
be forced to adapt itself to new' conditions of society, and particularly to the new 
relations between employers and employees as they arise.’ (169 U. S., 387) 

“ ‘There is nothing in Magna Charta, rightly construed as a broad charter of 
public right and law, which ought to exclude the best ideas of all systems and of 
every age; and as it was the characteristic principle of the common law’ to draw 
its inspiration from every fountain of justice, W'e are not to assume that the 

sources of its supply have been exhausted. On * * ** ^ ^ * 1 1 ^ ^ 1 

that the new and various experiences of our own situation and system will mold 

and shape it into new and not less useful forms/ (110 U. S. y 5310” 

(Signed) Percy Bordwell, University of Iowa, formerly of the 

University of Missouri, 

Andrew A, Bruce, University of North Dakota. 

Ernst Freund, University of Chicago. 

E. A. Gilmore, University of Wisconsin. 

Frank J. Goodnow, Columbia University. 

Frederick Green, University of Illinois. 

James Parker Hall, University of Chicago. 

C. H. Huberich, Leland Stanford, Jr., University. 

Wm. Carey Jones, University of California. 

Isidor Loeb, University of Missouri. 

Roscoe Pound, Harvard University. 

Henry Shofield, Northwestern University. 

H. M. Towner, University of Iowa. 

W. W. Willoughby, Johns Hop kin s University. 





CHAPTER XXXVIII 

THE PROGRESSIVE PHASE 


T 


HE reader will recall Mr. Coudert’s assertion that the de¬ 
cisions of the United States Supreme Court are au courant 
Public opinion, with which we began the discussion of 
the subject of Due Process of Law. The shrewd Mr Dooley 
stated practically the same thing, in his own homely way when! 
m commenting on the Insular Possessions Cases , he said that 
whether or not the Constitution follows the Flag it is certain that 
the United States Supreme Court follows the election returns. 
These statements are not and cannot be wholly true. If they were 
a 1 this fuss about the Supreme Court and its decisions would be 
meaningless. No one could possibly get excited over a Supreme 
our w ic was merely registering current opinion. That it does 

15 alSO s . elf “ evident from the very fact that it declares 
eg slation unconstitutional. There is, nevertheless, a modicum 
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that no matter how sensitive the members of the Supreme Court 
may be either to currents o:t public opinion or to criticisms of their 


decisions, the combined results of both these factors cannot possibly 
bring the decisions of that court abreast even of so-called “enlight¬ 
ened public opinion,” but permits it to lag a long way, usually a 
full generation, behind that ideal but very illusive commodity. 
But if “enlightened public opinion,” expressing itself in criticism 
of a particular decision of the United States Supreme Court, may 
not be able to make that Court turn around and overrule the de¬ 
cision criticized in order to get itself au courant of that opinion, it 
may cause it to pause or just swerve a bit from the direction marked 
by the criticized decision, so as to be able in time to get around it. 

That is exactly what happened to the Lochner Case. We have 
already referred to ihe fact that the two decades ending with the 
election of Theodore Roosevelt to the Presidency constituted an 
epoch in our history—being the second half or last two-thirds of 
what might be called the “Dreadful Generation.” The decision in 
Lochner v. New York came at the very end, and undoubtedly as an 
outgrowth, of that particular epoch. But, as is usual in such cases, 
the Court lagged just a little bit behind public opinion. While 
Mr. Roosevelt announced upon his accession to the Presidency 


McKinley Administra- 
first presidential term 


seemed to continue those policies, those appearances were in fact 
deceptive. As Mr Roosevelt’s first term was drawing to its close 
it was apparent that in a small w r ay the old order was dying out 
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policies. In reality it meant something quite dmerent. naa int 
members of the United States Supreme Court really watched the 
returns of that election most of them would probably have failec 
to perceive their meaning. It is, however, quite possible that Air 
Justice Peckham and the majority of the Court did actually per 
ceive its meaning, but failed to perceive the strength of the cur 
rent, and therefore attempted to “stem the tide and erect < 
barrier,” in the manner of the New York Court of Appeals in th< 

Ives Case. . . 

, ., . | -i • i _^_ xl _ T ^ rfo/*T«H>n 

Whatever the psychological 
in so far as they had their source in contemporary history, ma] 


tem the tide 
r ork Court of 


the 


ns for the Lochner decision 
i contemporary history, ma} 





461 


THE PROGRESSIVE PHASE 

tha^^art^ifT l ! iat Sfter the storm of Averse criticism of 

Sve Z>rTnf y l th * C ° Urt found that “ had made a 

?!,, w . J ? : and 4 was at lea st ready to compromise with current 

Roosevelt’s election m t he P ■ Erogre f l ve Era Ushered in b >’ Mr. 
might be called the Pro-res«ivA PKo! A its reflection in what 
eminent by Judiciary. " ~ 1,1 the hlstor y of our Gov- 

in many Kn» oTtlm “L?™ "T* E "‘ eral found evasion 

supreme Court"' Hm ^7“' “ ° f (be United States 


of our courts in general found expression 

” ---* Kl il I P PP 1 1 /S «I , ^ 1 t |i * 1 -wr w 

Supreme Court 

conceiving the ambiti™ of 'sland'ingT . 

barriers.” Such was the situation in New YoiT'^T' 5 " e l ecting 
the Ives decision. But on ,* C ’ ' o b which resulted in 

progressivism of the Progressive Era" *’ * 16 courta 6 harcd in the 

twelve years. begtnning'withThe'd E °. Urt , this Phase lasted about 

coming to a close withlhc decision in fin’ r ° Tegcm and 

of the fact that Lochner v Vcw Port T B . V -° re9 ° n - Because 
In re Jacobs and a number of „‘ii,„ 1 ! had bcen Preceded by 

in the West, particularly in Illinois and pT^ ^ Statc decisi °u« 

fact that the Ives Case came in the mids^Thf‘ 5 p C ° Up,ed with * b e 

some people jumped to the conclusion that . rogresslve Phase, 
the l mted States Supreme Court „•» the outcry against 

trouble was with the state courts And thlt"h a " d th f fc the real 

eretnveness of sh, rrl:^ “ustrocted a theory of the P-„ 



L™ m article which aoDeareH ;7o , wt 

CowitBU Law Rgvrew In *h^ ‘ 1 ^ xf" 1, 1913 ' iss ue of the 
to the Bar of this country to cLie tothV?"' WaITen issued ca « 

of the United Sutee Supreme durt !^. defensa of ‘he reputation 
ourmatitutiona resulting from the Supre^ CourCsT 6 " 1 

^of^n^ 6 ^^ thatthrough constant ite 
“•tea Supreme Cburt) will character of i 

£2**ff»a£i thftt the 

uUiSSl *— 1 SS "«gl~t«l iu dut 

“aa—s..AUi.’> 35 asg aa^ 





462 


GOVERNMENT BY JUDICIARY 


asked to specify, . . . always take refuge in the single case of 
Lochner v. New York. 

“The National Supreme Court so far from being reactionary, 
has been steady and consistent in upholding all State legislation 
of a progressive type. When this fact is once firmly grasped, it 
becomes clear that there is no necessity for the introduction of the 
new remedy/’ 

The reader will have noticed that Mr. Warren was not wor¬ 
ried so much about the “character” of the Supreme Court as over 
the possibility that that character, if not reestablished, or at least 
whitewashed, might have certain practical results in the form of 
a remedy, "which Mr. Warren was very anxious to avoid. The 
fact is that the subject of remedies for the abuse by the Supreme 


Court of its power, whether given or usurped, was then being ex 


tensively and more or less hotly discussed. And the upholder- 
of the Judicial Power w^ere very much worried about the situation. 
It was this worry that caused the New York State Bar Association 
to appoint its great Special Committee, which resulted in the 
famous reports which we discussed in an earlier portion of this 
work. It was in pursuance to some such call as that issued by 
Mr. Warren, that that committee was appointed. But being a 
committee of the New York Bar Association, and probably in¬ 
spired by the noble example of the New York Court of Appeals in 
the Ives Case, it thought that instead of attempting to defend 
the character of the United States Supreme Court in the use it 
was making of the Judicial Power, it was its duty to stem the 
tide” of criticism by disproving the charges of usurpation which 
were being freely made against the Judiciary in the discussion 
of remedies. The Special Committee evidently thought that if 

it could be proven that the Judicial Power w^as as ancient as Coke. 
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It is true that the decision in the Employer,< Liability Casr 
turned on a point which did not seriously affect the general prob¬ 
lem of labor legislation in its broader constitutional aspects. But 
the fact that the United States Supreme Court was willing to 
overturn that important piece of national legislation on a tech¬ 


nical-legal ground which was generally considered untenable, was 
in itself a warning signal and a sign that did not bode much good 
to the prospects of labor legislation in this country. 3 And there 
was the additional fact that Chief Justice Fuller and Associate 
Justices Brewer and Peckham wrote a concurring memorandum 
which showed that these judges at least were ready to invalidate 
the national Employers Liability Act on a much broader ground, 
a ground which would practically make all labor legislation by 


Congress impossible. 

Muller v. Oregon was therefore hailed as a great victory by 
all progressives, and it has ever since stood at the head of the list 
of “progressive decisions” of the United States Supreme Court. 
That the decision was a victory for liberal ideas of government, 
and indicated a progressive attitude on the part of the Supreme 
Court toward labor legislation, is beyond question. But that it 
had a deep significance as regards the constitutional problem, 
which is the basis of our entire problem of social legislation in 
general and labor legislation in particular, is quite untrue, and its 
reputation in that respect is entirely undeserved. This decision, 


8 The first Employers’ Liability Case (Howard v. Illinois C- R. CoJ 207 U. S. 
463. This was a five to four decision—Justices Harlan, McKenna, Holmes ana 
Moody dissenting. The majority of the Court conceded the right of Congress to 
pass an employers’ liability act covering employees engaged m interstate commerce, 
but invalidated the act by giving it an interpretation which extended its applica¬ 
tion beyond that sphere—thus violating the established rule that where an act oi 
legislation can be interpreted in two ways, one of which would make it constitutions 
and the other unconstitutional, that interpretation must be given to 
save its constitutionality. The following extract from the opinion of Mr. Justice 

Moody is of more than passing interest: . , 

“The court has never exercised the mighty power of declaring the acts of a 
co-ordinate branch of the government void except where there is no _; c 

sensible construction of the act which is consistent with the fundamentalorg 
law. The presumption that other branches of the government will restrain uieiu 
selves within the scope of their authority, and the respect which is due to them*" 
their acts, admits of no other attitude from this court. This is more than a can 
of interpretation, it is a rule of conduct resting upon considerations o P 
policy, and, in the exercise of the delicate function of condemning the acts m 
ordinate and equal branches of the government, under the same oWjg*. j 
respect the Constitution as ourselves, has been observed from the be^mmg- 

reg&rd the rule as so vital and fundamental m of this 

that I select almost at random some expressions of it by different jtuu - juj 
court. When the power to declare an act of Congress ^ void was s 
Mr. Justice Chase said in Hylton v. United States . . • 
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The Court then summarizes the situation as follows: 


“Differentiated by these matters from the other sex, she is 
properly placed in a class by herself, and legislation designed for 
her protection may be sustained, even when like legislation is not, 
necessary for men, and could not be sustained. It is impossible 
to close one’s eyes to the fact that she still looks to her brother 
and depends upon him.” 


A careful reading of the opinion impresses one with the fact 
that the Court was putting forward two independent grounds, 
each sufficient in itself to warrant a distinction between men and 
women with respect to this class of legislation, so that each ground 
would in itself sustain the distinction if the other failed, but that 
somehow the Court is trying to merge the two distinctions—-being 
either afraid or unwilling squarely to rest its decision upon either 
lest some undesirable conclusions may be drawn. This would 
be quite understandable with respect to the legal ward ground, 
as that is being gradually removed and the Court might very 
well have been unwilling that the distinction with respect to labor 
legislation should disappear with the disappearance of woman’s 
wardship. But clearly no such ground of apprehension was to be 
expected from placing the case squarely on the physical distinc¬ 
tion. And the reluctance of the court squarely to state that that 
distinction alone is sufficient to warrant a different treatment for 
women with respect to the class of legislation here under consid¬ 
eration, leaves the distinct impression that the Court was un¬ 
willing to commit itself to any progressive policy even with respect 
to women. And this impression becomes a certainty when we 
come to the concluding paragraph of the Court’s opinion. This 

paragraph reads as follows: 

“For these reasons, and without questioning in any respect the 
decision in Lochner v. New York, we are of the opinion that 1 
cannot be adjudged that the act in question is in conflict with the 
Federal Constitution, so far as it respects the work of a female tn 

a laundry 

When one is through reading this opinion one has the 
feeling of having watched a mountain labor to give birth 
to a mouse. That feeling is not removed, of course, by^ the 
expression of allegiance to Lochner v. New York. And it ® 
deepened when upon inspection it is found that the mouse 
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slip out of its own hands. It was reserving to itself its '‘liberty 
of action,” even to the extent of holding the other parts of the 
Oregon statute, or of any similar statute, unconstitutional, if it 
should be so minded in the future. Clearly, it was not only main¬ 
taining the principle of Lochner v. I\ cw York, It was improving 

upon it quite a bit. 

A year after the decision in Muller v. Oregon, the Supreme 
Court decided the case of McLean v. Arkansas, reported in 211 
TJ. S., 539. It is a curious commentary upon the state of our in¬ 
terest in constitutional government that this case is not nearly 
so well known as Muller v. Oregon, although from the point of 
view of constitutional law, in the sense of governmental science, 
it is vastly more important. Or at least it should be. It is true 
that the decision in this case was more limited in scope, in so far 

as the class of people affected thereby is concerned. But it was 

step in the direction of “pro- 
The law involved in this case 


important 


Muller 


“screening/’ and making it a penal offense 


gressivism tnan 
was an Arkansas statute passed in 1905 requiring that miners be 

paid on the basis of “unscreened” coal, declaring invalid wage 

agreements based upon 
for any employer to make contracts with his employees to pay 

their wages on the latter basis. The purpose of the legislation was 
to prevent the miners being cheated by the “screen” in deter¬ 
mining their pay. As is usual, the law was attacked on the groun 

that it was an interference with the liberty of contract. The Su- 
_ /-«_ ± n+.irm«lit.v of the law—Justices 


Brewer and Peckham dissenting. 

In itself the case would deserve little attention, except for t e 

fact that two judges of the Supreme Court could dissent in such 
a case. For laws intended to prevent frauds have been unifomUy 
upheld in other branches of the law. The real importance of the 
decision, which probably accounts for the dissent, lay in the con¬ 
stitutional rule announced by the Court in its opinion. ® 

opinion, delivered for the majority by Mr. Justice Day, the > 
after referring to the Allgeyer and Adair Cases as laying ow V 
principle of liberty of contract with respect to the sale of » 
quotes with approval the following passage from t e case ^ 
bundling v. Chicago, (177 U. S„ 183)-* decision antenor to the 

adoption of the Peckham Rule in the Allgeyer Case: 
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subject for Federal interference ” pass, and they form no 

The Court then proceeds to elaborate this r„i 
count as follows: quorate this rule on its own ac- 
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is sufficient to say that it was a situation brought to the nflndinn 
of the legislature , concerning which it was entitled to judge and 
act for itself in the exercise of its lawful power to pass remedial 

legislation” 

It is this last passage that hurt most the constitutional rule 
announced in Lochner v. New York. No wonder Air. Justice Peck- 
ham, who had spoken for the majority of the court in Lochner v. 
New York, and w T ho did not think the decision in Muller v. Oregon 
important enough to dissent, dissented from this decision. It is 
also significant that Mr. Justice Brewer, who was one of the ma¬ 
jority in the Lochner Case and delivered the opinion in the Muller 
Case, also dissented. In a way, these dissents fix the relative posi¬ 
tions of the three cases from the point of view of constitutional 

theory. 

But we are a practical people, not given to wasting too much 
sentiment on general principles. As Lorelei Lee well observed—a 
kiss on the hand is very nice, but a diamond bracelet lasts forever. 
And those who have been through the mill of constitutional inter¬ 
pretation know that constitutional principles, and even rules, do not 
count for much, but decisions often do. So the legal and reformist 
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as it had been during the decade which had elapsed since the de¬ 
cision of the Gundling Case . 


McLean 


Arkansas to Bunting v. Oregon and beyond is not so clearly marked 


as 


McLean 

cation. 


least 


important landmark 
ip. road from Muller 


- - J 

tutional development. But t 
Bunting v. Oregon was clear enough, except, perhaps, that it can 

hardly be called a road. It ' 


chasm 


Progressive 


different paths attempted to be “pricked out” by the Supreme 
Court for different classes of labor legislation. And these dineren 
paths were not laid out in accordance with any known or recon¬ 
cilable theory of constitutional road-building. The vicious Adair 
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of the United States Supreme Court 'rwn n ° IOnger “embers 
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so in unmistakable language. What Mr. Justice McKenna, in 
speaking for the Court, actually said, was this: 

“This case is submitted by plaintiff in error upon the conten¬ 
tion that the law is a wage law, not an hours-of-service law, and 
he rests his case on that contention. To that contention we ad¬ 
dress our decision and do not discuss or consider the broader con¬ 
tentions of counsel for the state that would justify the law even 
as a regulation of wages. 

“There is a contention made that the law, even regarded as 
regulating hours of service, is not either necessary or useful for 
preservation of the health of employees in mills, factories and 
manufacturing establishments. The record contains no facts to 
support the contention, and against it is the judgment of the legis¬ 
lature and the supreme court, which said: ‘In view of the well- 
known fact that the custom in our industries does not sanction a 
longer service than ten hours per day, it cannot be held, as a mat¬ 
ter of law, that the legislative requirement is unreasonable or ar¬ 
bitrary as to hours of labor. Statistics show that the average daily 
working time among workingmen in different countries is, in 
Australia, 8 hours; in Britain, 9; in the United States, 9^4 \ i* 1 
Denmark, 9%; in Norway, 10; Sweden, France, and Switzerland, 
lO 1 /^; Germany, 10^4; Belgium, Italy, and Austria, 11; and in 

Russia, 12 hours/ ” 

No wonder that the judges could not afterwards agree among 
themselves as to what was the real constitutional rule underlying 

this decision. 

The Bunting decision was preceded by an important decision 
(jV. Y . Central R. R. Co. v. White, decided March 6th, 1917; 243 
U. S. 188) in which the United States Supreme Court decided 
unanimously that workmen's compensation laws were constitu¬ 
tional. The opinion in this case, delivered by Mr. Justice Pitney, 
is elaborate, but announces no definite constitutional rule. The 
only thing that it settles conclusively is that in the unanimous 
opinion of the United States Supreme Court the unanimous opin¬ 
ion of the New York Court of Appeals in the Ives Case was clearly 
wrong. But the Supreme Court, with evident design, did here 
with respect to the Ives Case the same thing that it had done with 
respect to the Lochner Case in the Bunting Case — it simply iff- 

m 4 fa O f /*P 

The decision in the White Case definitely established that 
what the New York Court of Appeals said could not be done in 
this country, could in fact be done, and that the right to 0 1 
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CHAPTER XXXIX 


BACK TO NORMALCY 



almost 


T is a curious coincidence that the opening of the Progressive 
Phase of the United States Supreme Court should have been 
preceded by two adverse decisions, one on a Federal problem 
and one under the Fourteenth Amendment within about a month 
from the firing of the opening gun; and that the close of this 
phase should have been followed by two adverse decisions, one 
under the Fourteenth Amendment and one on a Federal problem, 

__ as close a range. The coincidence is emphasized by the 

fact that the decisions under the Fourteenth Amendment form a 
pair in close proximity to the decisions announcing the opening 
and the close of that phase, while the two decisions on the Federal 
problems form another pair at a little further distance away. There 
seems hardly any doubt of the fact that this is a mere coincidence 
in so far as the groupings and distances in point of time is con¬ 
cerned. But the fact that there were decisions of that nature pre¬ 
ceding and following in more or less proximity both the opening 
and the close of the Progressive Phase does not seem to be a mere 
coincidence. On the contrary, it seems to be of the very essence of 
the nature of the situation, and serves to throw considerable light on 
the opening shot as well as on the closing salvo of this Phase, t 
shows that each of the progressive cases involved was rendered in 

a period of transition and hesitancy. 1 > , 

We have already discussed at some length the hesitant ana 

generally unsatisfactory character of the decision in Muller v. Ore¬ 
gon and have to some extent indicated the similar characters ics 
of Bunting v. Oregon. In certain respects these two decisions are 
different, of course. The first, as we have seen, was a faltering 

i "The opening gun” of the “progressive" phase was Muller ^ded^April^ 
February 24th, 1908. The closing salvo wa* Bunting v. X*»- 

June 11th, 1917, and Hammer v. Dagenhart, decided June 3rd, 1918. 
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step in advance, at least as far as the use of its power by the Judi 
Claris concerned. Notwithstanding its faltering character it re 

opeiumess about it. The decision in the later case was o 
solidation of a position. But it was mprplv th . 03 a con ' 
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Oay—on behalf of himself, Chief Justice White, and Justices 
Pitney, McReynolds, and Van Devanter. Air. Justice Holmes 
wrote a dissenting opinion which was concurred in toy Justices 
McKenna, Brandeis, and Clarke. The well-established character 
of the principles overturned in thi3 case by the majority of the 
Supreme Court in order to declare the Child Labor Law unconsti¬ 
tutional is well shown in Mr. Justice Holmes’ dissenting opinion, 
which is admirable in tone as well as in substance. Said Mr. Jus¬ 
tice I tolmes: 


"‘The first step in my argument is to make plain what no one 
is like to dispute,—that the statute in question is within the 
power expressly given to Congress if coi isidered only as to its im¬ 
mediate effects, and that if invalid it is so only upon some collat¬ 
eral ground. The statute confines itself to prohibiting the carriage 
of certain goods in interstate or foreign commerce. Congress is 
given power to regulate such commerce in unqualified terms. It 
would not be argued to-day that the power to regulate does not 
include the power to prohibit. Regulation means the prohibition 
of something, and when interstate commerce is the matter to be 
regulated I cannot doubt that the regulations may prohibit any 
part of such commerce that Congress sees fit to forbid.” 

That this assertion of the great jurist who delivered this opin¬ 
ion is borne out by the entire history of the country cannot well 
be disputed. All that is necessary in this connection is to recall 
the famous Embargo Acts. But Mr. Justice Holmes knows that 
it is no use quoting history to judges who w r ant to declare a law 
unconstitutional. So he limits himself to quoting to them the 
former decisions of the Supreme Court itself. Fortunately there 
is no dearth of them, and so he quotes a host of them—not merely 
opinions, but decisions—all of them decided by the Supreme 
Court within comparatively recent times, so that there can be no 
question of any of them having become obsolete or overruled by 
any later decisions. And after quoting these decisions, he says. 
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look, in purpose, and in the theory of government sought to be 
embodied in our Constitution. The only difference between them 
is that the Adkins Case is vastly more important—vastly more 
destructive of freedom of development in this country—than was 
the / ves Case . It does for Minimum Wage Laws in this country 
what the Ives Case attempted to do for Workmen’s Compensation 
Laws in New York State. It does put into the United States Con¬ 
stitution the theory of government which the Ives Case ambi¬ 
tiously but unsuccessfully tried to put into it. But it goes even 
beyond that. It proves that the Judicial Power is not only strong 
enough to erect barriers against progress but strong enough to force 
the country backwards. 

These are all practical matters of the first importance to all 
those who are interested in the welfare of the country. Not to 
“radicals’’ only, or “liberals” or “progressives,” but to all ordinary, 
sensible persons, who believe that small concessions to public sen¬ 
timent are in the end much cheaper for the propertied classes than 
the uncompromising attitude which will give up nothing that is not 
taken away forcibly. The decision, therefore, broke loose a storm 
of protest in which people of almost all shades of opinion joined 
with singular unanimity. This found its most striking expression 
in the comments upon this decision which appeared in legal peri¬ 
odicals, written in most instances by teachers of constitutional law. 

These protests are quite understandable. For the decision was 
not only wrong from the point of view of legal theory—in the 
sense that there was absolutely nothing in any previous decision 
of the United States Supreme Court from which the present de¬ 
cision could be deduced as a necessary or logical consequence. It 
was clearly dangerous in its tendency, for the reasons already 
stated. Nevertheless, we cannot agree with some of the critics of 
this decision, among them some eminent constitutional lawyers, 
who profess to think that there was a departure in this case from a 
previously settled constitutional principle, or at least constitutional 
rule, and the announcement of a new rule or principle inconsistent 

therewith. Much as we dislike the Adkins case, and strongly as 
we believe the argument of the majority to be utterly untenable, 
we fail to see therein the announcement of any new constitutional 
principle or of any new constitutional rule. Nor do we see any 
inconsistency between the decision in the Adkins Case and any of 
the earlier decisions of the United States Supreme Court— except - 
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ing, of course, all of the decisions from the foundation of the gov¬ 
ernment and until AUgeyer v. Louisiana. But these older decisions 
have been long abandoned and have not been paid any attention 
as a ru e o ecision since the Allgeyer Case, although occasionally 

lip service has been paid to them—as in the McLean Case for 
instance. ' 

That a new practice was definitely adopted by the Supreme 
ourt in the Adkins Case cannot, indeed, be doubted. But we fail 
o iscoyer therein any new theory of constitutional law either ex- 

££ fs Zo! 6 ! ° r t U f°u as a rUle of decision * The sad 

has been the same in substance, and that that substance Tncluded 
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by special permission of the Board. It made the payment of wages 

at a lower rate than that fixed by the Board, except in the Special 

license cases, a misdemeanor. It declared that the purpose of the 

law was “to protect the women and minors of the District from 

conditions detrimental to their health and morals resulting from 

wages which are inadequate to maintain decent standards of 
living.” 

The case was decided six years to a day after the decision in 
the Bunting Case, April 9th, 1923 (261 U.S., 525). The opinion 
of the Court was delivered by Mr. Justice Sutherland, who spoke 
for himself and four other members of the Court—Associate Jus¬ 
tices McKenna, Van Devanter, McReynolds, and Butler. Chief 
Justice Taft and Associate Justices Holmes and Sanford dissented. 
Mr. Justice Brandeis did not participate in the decision, as he had 
been counsel for those who fought for the constitutionality of 
similar legislation in the courts. His disagreement with the ma¬ 
jority may, of course, be taken for granted. 

The majority opinion is not written in the grand style of the 
opinion in the Ives Case. Which is only natural, when we re¬ 
member that Judge Werner, in the Ives Case, spoke fora unanimous 
court, evidently enthusiastic in his support; while in the Adkins 
Case Mr. Justice Sutherland was announcing the result of a great 
struggle on the Bench, of a victory won by the narrow margin of 
one, and in the face of an unusually strong dissent not only from 
the liberal members of the Court but also from such a noted con¬ 
servative as the Chief Justice. Bearing in mind these facts, and 
the additional fact that there was not a single legal authority upon 
which the Court could rely except the discredited Lochner Case, 
Mr. Justice Sutherland’s opinion may be considered rather an 
achievement. But, as was to be expected, it is not free from a 
certain trickiness of argument, which seems to be inseparable from 
the mode of argument of the school which this opinion represents. 
So, for instance, Mr. Justice Sutherland says at one point: 

“We are asked, upon the one hand, to consider the fact that 
several states have adopted similar statutes, and we are invited, 
upon the other hand, to give weight to the fact that three times 
as many states, presumably as well informed and as anxious to 
promote the health and morals of their people, have refrained from 
enacting such legislation.” 
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This is stated very gravely, as if any intelligent person could 
seriously consider the states which have adopted a novel law in¬ 
tended to remedy a situation which is the result of new conditions 
on a par with the states that have not as yet adopted such legisla¬ 
tion in considering the question whether or not such legislation is 
reasonable—which is the question under consideration according 

t0 l^ JuStl f e Sutherland ’s own theory of constitutional law. 

is trie mess of argumentation becomes even worse when it 
comes to the consideration of former adjudications, as in the dis¬ 
cussion of Muller v. Oregon. Mr. Justice Sutherland very astutely 
pushes to the foreground the weakest part of the opinion in that 
^se—narndy, the attempt to justify the application of a different 
rule to women m connection with hours-of-service on the score of 

carried^ ln ^. S ^ nse >ards of the court.” But this astuteness is 
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is simply a necessary concomitant of the power to hear and dis¬ 
pose of a case or controversy properly before the court, to the 
determination of which must be brought the test and measure of 
the law.” 


He then refers to the cases upon which he claims to rely. There 
are several interesting points in connection with this list of cases. 
To begin with: It is not very long; and it does not go back of All- 
geyer v. Louisiana, except by mentioning one case that does not 
belong there. In fact, it contains only six cases outside of the 
Allgeyer case, including the case that doesn’t belong in the list, 
that of Butcher’s Union v. Crescent City —for the reference, if it 
means anything, is to Mr. Justice Field’s so-called “concurring” 
opinion, with which we have dealt elsewhere and which is really a 
dissenting opinion. Curiously enough, this list contains Muller v. 
Oregon. It naturally contains Lochner v . New York, Adair v. 
United States , and Coppage v. Kansas, the last three constituting 
the battery from which is shot to pieces the entire “progressive” 
structure. After cursorily distinguishing the cases on the other 
side Mr. Justice Sutherland proceeds to state his own views as to 
the necessity or otherwise of the law under consideration, and the 
announcement of the constitutional theory which permits him to 
invalidate the law. In discussing the question of the necessity or 
desirability of the law, Mr, Justice Sutherland repeats the ma¬ 
noeuvre used by him in discussing the Muller Cose—he pays prac¬ 
tically no attention to the health side of the problem. Evidently 
not being able to muster up enough courage to say judicially that 
wages have no relation to health, he confines himself to discussing 

the question of morals. This element of the problem he disposes 
of in the following characteristic language: 


relation—says he—between earnings and morals is not 

moraJs more carefully than those who P are 
and +££?1: M ? r ^ b 1 ty rests u P° n other considerations than wages • 
two m to J° B £ eh P 5 e 7 aJe f. t oonn ection betweenthe 
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mum wage to preserve their morals, men require it to preserve 
their honesty.” 

It will be noticed that even when trying to keep on the high 
level of morality, Mr. Justice Sutherland cannot refrain from tic- 
little trick of introducing the "wholly irrelevant fact that no dis- 
tinction can be made between women who work for others, and 
those who do not. Surelv, Mr. Justice Sutherland is a good enough 
lawyer to know that that point ha-s nothing whatever to do with 
the case. But no trick seems to the spokesman of the Court in this 
case too cheap in bolstering up an utterly indefensible position. 

And now for the constitutional theory upon which the Court 
bases its decision. 


“It has been said—says the Court—that legislation of the kind 
now under review is required in the interest of social justice, for 
whose ends freedom of contract may lawfully be subjected to re¬ 
straint. The liberty of the individual to do as he pleases, even in 
innocent matters, is not absolute. It must frequently yield to the 
common good, and the line beyond which the power of interference 
may not be pressed is neither definite nor unalterable, but may 
be made to move, within limits not well defined, with changing 
need and circumstance. Any attempt to fix a rigid boundary would 
be unwise as well as futile. But, nevertheless, there are limits to 
the power, and when these have been passed, it becomes the plain 
duty of the courts, in the proper exercise of their authority, to so 

declare.” 

The announcement that the Court has constituted itself a super¬ 
legislature is perhaps plainer than in any other case, but not so 
much so as to be startling in its novelty. And we doubt very much 
whether the so-called “Progressives” have any real cause to com¬ 
plain on that score. They have, however, a perfect right to com¬ 
plain, and to accuse the Court of hypocrisy—as a good many of 
them have done in the criticisms which followed the announcement 
of this decision,—when we find this declaration frankly consti¬ 
tuting the court a super-legislature, preceded by the following 

passage: 

“We have also been furnished with a large number of printed 
opinions approving the policy of the min im u m wage, and our own 
reading has dis closed a large number to the contrary. These are 
all proper enough for the consideration of the^ lawmaking bodies, 
since their tendency is to establish the desirability or undesirability 
of the legislation; but they reflect no legitimate light upon tne 
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Justice therefore follows up the acceptance of .Justice Sutherland's 

constitutional theory by the following sentence, which contains a 
warning to as well as a criticism of the majority: 

“We must—says he—be careful it seems to me. to follow that 
line as well as we can, and not to depart from it by suggesting a 
distinction that is formal rather than real.” 


The Chief Justice then proceeds to elaborate his criticism: 


“Legislatures— says he—in limiting freedom of contract be¬ 
tween employee and employer by a minimum wage, proceed on the 
assumption that employees in the class receiving least pay are not 
upon a full level of equality of choice with their employer, and in 
their necessitous circumstances are prone to accept pretty much 
anything that is offered. They are peculiarly subject to the over¬ 
reaching of the harsh and greedy employer. The evils of the 
sweating system and of the long hours and low wages which are 
characteristic of it are well known.” 


The above sentences are almost a paraphrase of part of the 
opinion in the Muller Case, one of the decisions which clearly 
bring the legislation here under consideration within the rule of 
stare decisis. The Chief Justice then proceeds: 


“Now, I agree that it is a disputable question in the field of poli¬ 
tical economy how far a statutory requirement of maximum hours 
or minimum wages may be a useful remedy for these evils, and 
whether it may not make the case of the oppressed employee worse 
than it was before. But it is not the function of this court to hold 
congressional acts invalid simply because they are passed to carry 
out economic views which the court believes to be unwise or 
unsound.” 


The last sentence, although not in quotation marks, is really a 
quotation from many earlier decisions, some of them of very recent 
date. The Chief Justice then proceeds to give a review of the 
decision on the subject of labor legislation, commencing with 
Holden v. Hardy, which leads him to the conclusion that the legis¬ 
lation here under consideration is well within the line “pricked 
out” by the Supreme Court itself, and should therefore be held 
constitutional. In fact, he thinks that a review of these decisions 
not only leads to the conclusion that the legislation here under 
consideration is not only within the constitutional rule, or ‘Tine, 
as “pricked out” by the Supreme Court, thus permitting the Court 
fn declare it constitutional, but that it is within the rule of stare 
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that goes with it. Here the Chief Justice was writing a dissenting 
opinion—and dissenting opinions have always been made the 
vehicles for the expression of individual opinions unhampered by 
the diplomacy often required of the official spokesman of the court. 
It is evident that even in the warmth of a dissenting opinion our 
Chief Justice 2 could not forget the fact that after all the Supreme 
Court’s function as a super-legislature is much more important 
than its function as a Court, and that he must not therefore un¬ 
duly limit its “liberty of action.” 

Before leaving the opinion of the Chief Justice, it is necessary 
only to refer to the paragraph giving his views of the present posi¬ 
tion of the Lochner Case . Says he: 

“It is impossible for me to reconcile the Bunting Case and the 
Lochner Case, and I have always supposed that the Lochner Case 
was thus overruled sub silentio. Yet the opinion of the court 
herein in support of its conclusion quotes from the opinion in the 
Lochner Case as one which has been sometimes distinguished, but 
never overruled. Certainly there was no attempt to distinguish it 
in the Bunting Case ” 

All of which is perfectly true. Unfortunately, overruling im¬ 
portant cases sub-silentio is obviously a double-edged sword. “Nor 
—may Mr. Justice Sutherland well reply, and with telling effect— 
was Lochner v. New York expressly overruled in the Bunting Case. 
And I have a right to draw my own conclusions. If the court 
meant to overrule it, why didn’t it say so?” 

Mr. Justice Holmes’ opinion is in a different style from that of 
the Chief Justice, and moves on a different plane. 

“To me—says Mr. Justice Holmes—notwithstanding the defer¬ 
ence due to the prevailing judgment of the court, the power of 
Congress seems absolutely free from doubt.” 

Mr. Justice Holmes then proceeds to say why this seems to 
him so. And in so doing, he practically gives his own constitu¬ 
tional rule without attempting to formulate one. And that rule 
is as diff erent from the Chief Justice’s as it is from that of the 
majority of the Court. It is the familiar rule—long fought for by 
Mr. Justice Holmes, often stated in the name of the Supreme 
Court, but unfortunately never adhered to—that a law must be 
utterly unreasonable in order to give a court the right to declare 

* Thin was written while the late William Howard Taft was still Chief Juriw- 
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titled to judge according to his own lights. Once one admits that 
constitutionality is a matter of degree, one has given away the 
entire “progressive” case. One has, in fact, destroyed the very 
basis for the rule for which Mr. Justice Holmes has led a noble 
fight during his long service upon the Supreme Court Bench. True 
enough, in an abstract way, viewed purely in its general or philo¬ 
sophic aspects, everything is a question of degree. It is, neverthe¬ 
less, possible to formulate a constitutional rule along the Marshall 
line, depending on the question of the existence of the power to 
legislate and not upon the question of the reasonableness of the 
use made of that power. And such a rule would be a really “pro¬ 
gressive” rule. 

Of course, one may also formulate a rule along the lines of 
“reasonableness” and still have a proper working rule, according 
to which the power of judicial review would be used merely in 
extraordinary cases—really extraordinary , in the sense in which 
Marshall used that word—when the Legislature is really clearly 
beyond the bounds of the permissible under the Constitution. But 
such a rule depends upon the men who use it. And any rule which 
is so flexible as to make its proper use dependent upon the men 
who use it is of necessity bound to be abused. This is the very 
essence of the objection to government by benevolent despotism. 
Which, in turn, is the very basis of democracy. And the present 
case is an excellent illustration in point. Here is Mr. Justice Suth¬ 
erland, speaking in the name of “the most august tribunal in the 
world,” starting out by declaring his adherence to the rule that a 
law cannot be declared unconstitutional until it can be shown to 
be so “beyond rational doubt” and ending by declaring unconsti¬ 
tutional a law which the chief of his own court and three other 
members —only one less than a majority of the court—find to be 
constitutional beyond any doubt, and its constitutionality even 
within the rule of stare decisis, coming squarely within previous 

decisions of his own court. 

It is true that Mr. Justice Sutherland could not, perhaps, be 
restrained even by the Marshall rule—from which the expression 
“beyond rational doubt” is, indeed, taken. But if the Supreme 
Court had actually and consistently adhered to that rule, and no 
permitted that expression to become a mere fagon de parler, su 
deviations could not be indulged in without being obvious y revo¬ 
lutionary. On the other hand, it ill becomes those who are satis- 
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bers of the United States Supreme Court. He then proeeeJs to do 
some “counting of heads’’ on his own account—namely, the heads 
of the various judges who have passed on the constitutionality of 
Minimum Wage laws in the various courts of last resort where 
the question came up for consideration—with the following re¬ 
sults: Of the twenty-nine judges of the state courts of last resort 
who passed on the question, twenty-seven considered the legisla¬ 
tion constitutional and only two considered it. unconstitutional. 

% f 

Three of the four state courts w r ho passed on the subject were 
unanimously in favor of the constitutionality of the legislation. 
When the judges of the United States Supreme Court and of the 
Supreme Court of the District of Columbia are added to the state 
judges who have passed on the question, we have a total of forty- 
one judges, of whom thirty-two considered the law constitutional, 
and only nine considered it unconstitutional. Under these cir¬ 
cumstances, Professor Powell argues, it is utterly absurd to say 
that the law is unconstitutional upon any other basis of argument 
than that of counting the heads of the court which has the final 
say in the matter—namely, the United States Supreme Court— 
which is the actual method by which great constitutional problems 

are decided in this country. 

The counting of the heads by Professor Powell shows, however, 
more than what is the actual method of determining constitution¬ 


ality. For it proves conclusively that if Mr. Justice Sutherland 
and the majority of the Supreme Court for whom he spoke be 
taken at their word—that an act o^ Congress is presumed to be 
constitutional and cannot be declared unconstitutional unless all 
the presumptions in its favor are overcome beyond rational doubt 
then is not only the decision in the Adkins case absurd, but the 
opinion in that case a piece of unheard-of impudence. But, as 
already intimated, no one takes either the references to a written 
constitution or to the rule of “beyond rational doubt seriously. 
And Mr. Justice Sutherland would have a just grievance if he were 
suddenly held to strict account for a discrepancy between his rule 
and his decision, just because he has repeated on this occasion, as 
a matter of rou tine , a phrase which has become utterly meaning 
less and which no one has taken seriously for at least thirty years. 
In fact, Mr. Justice Sutherland has a perfect right to point to Chief 
Justice Taft and Justice Sanford of the minority, for proof of the 
fact that nobody takes this so-called rule of constitutionality sen 
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simply that there are reasonable men who believe llial snr-li a law 
w r ill cure such an evil? It docs not mean that tho .iudsms <«1 the 
Court must believe that the law i< adequate* tor iho cure. h,r u. 
that event the Court would l»e usurping the power of iho 1»• ui^I: j- 
ture to select its own curative measures. Of rour.-e the jud^o> of 
the Court are presumably reasonable men. but human exporieneo 
demonstrates that men differ as to wdiat. corrective measures should 
be administered to the innumerable ills of society, and the court 
ought not to foist its own views upon the legislature. Rather, it 
should recognize that if contrary views are held by any consider¬ 
able body of men, such views cannot be regarded as unreasonable. 
The Court should accept the choice of the legislature on this ques¬ 
tion rather than insist upon its own. We may assume that before 
the legislature enacted the law’ in question, there were presented 
to it for consideration a number of different schemes designed to 
eradicate this unhealthful condition of society. Upon examination 
of the proposals it found some of them to be the projects of fan¬ 
atics, and others to be the carefully devised plans of experts, some 
of them perhaps being supported by a successful experience in 
other states or countries. The legislature selected and enacted 
into law the one of the latter which seemed most reasonable. Now 
is the Supreme Court to say that such legislation is unconstitu¬ 
tional because the plan adopted seems to the members of the Court 
unfit to accomplish the designs of its makers? The question is 
not: Does the plan seem reasonable to the members of the Court, 
but has the plan seemed reasonable to others whose opinions are 
entitled to respect? If the legislature should adopt the plan of a 
fanatic, or an untried scheme which could not claim a respectable 
following, the enactment probably would be invalid , for in that 
event it could not claim to possess the merit of reasonableness 

To which Mr. Justice Sutherland might very properly reply: 


“Let us analyze this ‘progressive’ exposition of the true meaning 
of the rule of reasonableness, and see whether there is anything 
contained therein which of necessity, either as a matter of principle 
or of logic, convicts my decision in the Adkins Case of unreason- 
ablness. The progressives cannot very well mean to be taken liter¬ 
ally when they say that the rule of reasonableness means simply 
‘that there are reasonable men that believe that such a law will 
cure such an evil,’ any more than the judges of the Supreme Court 
mean to be taken literally when they say that the unconstitution- 
ality of a law must be proven ‘beyond a rational doubt.’ For u 
this assertion of the progressives be taken literally no law cou ^~ 
ever be declared unconstitutional—just as practically no law could 
ever be declared unconstitutional, at least not by a divided court, it 

the rule of ‘beyond a rational doubt’ be actually applied. 

“The very fact that the Legislature has adopted & law would 
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your rule of reasonableness to be taken seriously. Look at your 
reservations: You say that if the Legislature should adopt an un¬ 
tried scheme which could not claim a respectable following then 
the law ‘could not claim to possess the merit of reasonableness/ 
In the first place, let me observe, that the idea that any Legisla¬ 
ture would adopt a scheme which had no respectable following, if 
by ‘respectable’ you mean numbers, is sheer nonsense. Legisla¬ 
tures are almost as conservative and afraid of novelties as judges. 
It is true that they are more responsive to public opinion and are 
therefore more easily swayed by numbers. But numbers there 
must always be behind any new scheme before it is enacted into 
law. And if you mean by ‘respectable’ something else than num¬ 
bers—who is to be the judge except the court? If opinions are to 
be weighed and not counted, it is clearly up to the judges to do the 
weighing and not to some outside body; and that is exactly what 
we judges are doing, and we can assure you that before deciding 
the Adkins Case we weighed the various opinions pro and con. It 
is true that we did not count them as some of those favoring the 
law wanted us to do. But you yourself in your reservation wanted 
us to exercise the judicial function of weighing. Unless, of course, 
you claim that weighing opinions is a legislative function. But 
then we are back again to the Marshall rule. 

Again, take the ‘untried’ part of your reservation. Do you 
mean to suggest that a law is less reasonable because it happens to 
be the first in the field? The process of reasonableness must 
clearly begin somewhere. Every law is untried until it is tried. 
And if the first law in any given field be unreasonable because it 
had never been tried before, how will you ever get new reasonable 
legislation? Remember that under our scheme of constitutional 
government, every decision declaring a law reasonable or unreason¬ 
able becomes a precedent for other jurisdictions. We have forty- 
nine independent jurisdictions which legislate^ and operate inde- 
pendently of each other. If the first law in a given field passed by 
any one of these forty-nine legislatures be declared unreasonable, 
on your own theory, because being untried ‘it could not claim to 
possess the merit of reasonableness,’ that decision would, in the 
first place declare that law unreasonable forever afterwards m that 
jurisdiction. And secondly, that decision would be properly cited 
as authority, not binding, indeed, but authority entitled to grea 
weight and consideration, if the same law should be tried in any 
other of the forty-nine jurisdictions. Clearly, therefore, you can¬ 
not possibly mean to establish such an unreasonable rule °f reason¬ 
ableness. What you really mean, if you mean anything, is tha ® 

if rpnsnn nbl pness of legislation should be left to special 

other 
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question of reasonableness of legislation y . 

observers and students of the subject, and the like —in 
words, professors and social workers. Well—the courts are no 
ready as yet to abdicate in their favor. Either the people them- 
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such errors are inseparable from the rule 
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mon sense of the people and their ability for self-government 
must ultimately right all its temporary errors, you may go 
to TV/T«r<sh*.ir« rule. But that is not the temper 






Neither that of our courts, nor of our so-called ‘progressives, as is 
evidenced by your own formulation of the rule of reaso nji^B 
At any rate it has not been tfce theory of the United States Su¬ 
preme Court ever since the Allgeyer Case , I am not going to dis- 
cuss the question of whether it may not be wise even now to c 
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decision in the Adkins Case. But, as anyone familiar with the 
subject knows, it has covered a wide sphere, and has dug deep 

^ A • -m -m i ♦ < * i 


1^/ LA. c ■ — j 

under the ramparts of our system of social legislation, threatening 
to undermine it and to overthrow principles of social legislation 

which had theretofore been considered firmly established. 

Among the more important of these cases are Burns Baking 
Co. v. Bryan (264 U. S., 504), Tyson v. Bant on (273 U. S., 418), 
Quaker City Cab Co. v. Pennsylvania (277 TJ. S., 389), and Rib- 
nik v. McBride (277 U. S., 350). The last two cases were decided 
on the same day, and furnish a good illustration of the practically 
■wholesale manner in which laws are now being declared uncon¬ 
stitutional. Tor these two cases involved not only two different 

laws, but two different classes of social legislation. 

The case of Burns Baking Co. v. Bryan involved a regulation 

of the weight of loaves of bread—a measure designed to prevent 
frauds upon the public in passing a loaf of bread of one weight 
for that of another. Incidentally, it protected honest bakers 
against the unfair competition of dishonest ones. In order to 
declare this law unconstitutional the Supreme Court had to over¬ 
throw two separate and distinct lines of permissible social legisla¬ 
tion: one, dating from ancient days, permitting all kinds an 
manner of laws for the protection of the public against frauds; and 
another, also dating from ancient days, permitting the regulation 
not only of the weight but also of the price of bread. The pre¬ 
vailing opinion in the case, written by Mr. Justice Butler has the 
full aroma of Mr. Justice Peckham’s famous dictum in the Loch- 
ner Case on the healthfulness of the baker’s trade Both in style 
and content it is reminiscent of that famous judicial , 

it is the bouquet of Lochner raised to a much higher degre 


potency. 


Mr. Justice Brandeis, in a very able and exhaustive diss _ 8 
opinion in which Mr. Justice Holmes concurred, clearly astebfched 
both the reasonableness of the law as a matter of social legis 
and the soundness of the legal-constitutional prmcip P 

which it proceeded. In fact, he managed to do what a disse g 
judge is rarely able to do in such cases, and that is, prov ® DOsed 
least a large section of the industrialists whose rig s are^ ^ 
to be protected by declaring the law unconstitutional cons W 
the legislation necesssary. In the course of this op mI ° 
to the fact that at Congressional hearings, held 1 
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with a Congressional bill prepared by the United States Depart¬ 
ment of Agriculture and the United States Department of Com¬ 
merce embodying the same principles as the Nebraska law under 
consideration it was shown that the provision against excess 

T he 17 ^ Pr ° V1Sion which render ed the law invalid 

m the opinion of the majority of the United States Supreme Court 

was deemed necessary by a large majority of the bakers themselves’ 

as well as by consumers and local public officials charged with the 
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tional system supposedly based on the distribution of powers, and 
the idea that legislatures are legislatures and courts are courts, and 
that one department must not encroach upon the province of the 
other. 

The opinion in the Tyson Case was delivered by Mr. Justice 
Sutherland—who is rapidly coming to the front as the foremost 
exponent of our theory of constitutional law in its last phase. Jus¬ 
tices Holmes, Brandeis, Stone, and Sanford dissented—three of 
them writing separate opinions. The law in question had been 
held valid by the New York Court of Appeals, and also by a Fed¬ 
eral Statutory Court consisting of three federal judges. We have 
said that the Tyson Case is one of the portents of the times, show¬ 
ing a decided drift on the part of the United States Supreme Court 
away from its so-called Progressive Phase to the Normalcy of 
Lochner v. New York. But the portent also points in another 
direction, which is no less interesting for the students of our sub¬ 
ject: It shows a rift in the clouds or nebulae of the doctrine of 
“reasonableness” into which the United States Supreme Court 
seemed to have settled down during its Progressive Phase. The 
case, therefore, deserves more detailed consideration. 

As already stated, the law involved was directed against gouging 
by ticket-scalpers. It provided that no dealer in theatre-tickets 
should charge more than fifty cents per ticket above the box-office 
price. It did not, in any way, attempt to fix the price of the tickets 
themselves, but merely of the “overage” which ticket specula¬ 
tors were to charge over the box-office price. But the United States 
Supreme Court chose to treat the question as if it were one of the 
regulation of the price of theatre-tickets. And Mr. Justice Suther¬ 
land, on behalf of the majority of the Supreme Court, entered into 
a long dissertation designed to prove the impropriety of legislative 
interference in such a strictly private business as that of furnishing 
entertainment to the people. The learned Court conveniently for¬ 
got that from very ancient days the amusements of the people 
were a matter of grave concern to the State, and that theatres an 
other public amusements have always been a matter of pu 1C 
regulation under practically all systems of law, including the Bng- 
lish Common Law. In order, therefore, to arrive at its decision, e 
majority of the Court had to declare illegal a governmental prac¬ 
tice which had existed from time immemorial, and which is as muc 
a part of our own Common Law as anything that could be ou 
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overrule the Mu tin Case. And it did—although it pretended not to, 
and, indeed, paid lip-service to lhat decision by attempting to 
“distinguish” it by drawing distinctions which do not differen¬ 
tiate. 


It was as clearly an overruling of the Munn Caxe as it was a 
going back upon the Supreme Court’s Progressive Phase. And here 
is where the question of the new rift arises. This was a five-to-four 
decision—Justices Holmes, Brandeis, Stone, and Sanford dissenting. 
The dissenting judges were not of one mind, however. In fact, they 
divided very sharply into two pairs: Justices Holmes and Brandeis 
being sharply differentiated in their dissent from Justices Stone 
and Sanford. Both of the latter Justices wrote opinions: Mr. Jus¬ 
tice Stone a long one, and Mr. Justice Sanford a brief one, con¬ 
curring with Mr. Justice Stone. The gravamen of these opinions 
is that the Court was wrong in treating the case as one of the 
regulation of price of theatre-tickets, and showing how utterly 
impossible it is to differentiate the Tyson Case from the Munn 

Case. 

Justices Holmes and Brandeis agreed with that; and, therefore, 
concurred in Mr. Justice Stone’s opinion as far as it went. But 
it evidently did not go far enough for them. Mr. Justice Holmes, 
therefore, wrote a separate opinion, in which Mr. Justice Brandeis 
concurred, but which failed to procure the assent of the other two 
dissenting Judges. And the other two Judges took care that their 
position should not be mistaken for that of Justices Holmes and 
Brandeis. At least, Mr. Justice Sanford took care to make sure 
of it. In fact, that was the only excuse for his writing his con¬ 
curring opinion, for Mr. Justice Stone had covered his view of the 
subject thoroughly. The real reason for Judge Sanford’s concurring 
opinion was not so much a desire to show concurrence with the views 
of Judge Stone as to show dissent from the views of Judges Holmes 
and Brandeis. This is shown in the opening statement of his brief 

opinion, which is as follows: 

“I regret that I cannot agree with the opinion of the court in 
this case. My own view is more nearly that expressed by Mr. Jus 

tice Stone” 


The disagreement of dissenters among themselves is always 
very interesting, as more likely to throw light upon the principles 
involved than dissents from the majority, which may be merely on 
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the question of the use made of principles upon which the entire 
Bench may agreee. This is well illustrated in the present case. 
The difference between the two sets of dissentient members of the 
United States Supreme Court shows a very deep chasm between 

^“,1, r m fi er ^r nStitUtionaI theory - And this chasm was 

nn Jh«7f e f t fr M T\ Justice Holmes had > in fact, announced 
on behalf of himself and Mr. Justice Brandeis a new departure in 

constitutional theory—as different from the constitutional theory of 

whieh UC ° U -f dU 7 n f lts Progressiv e Phase as was the practice 
which the majority of the court now followed. But instead of 

going backward, as the majority did. Justices Holmes and Brandeis 
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all thr n h° 6 7 1 f odern theor y of our constitutional law— 
all the way back to John Marshall. 
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recognize that a state legislature can do whatever it. sees fit to do 
unless it is restrained by some express prohibition in the Consti¬ 
tution of the United States or of the state, and that courts should 
be careful not to extend such prohibitions beyond their obvious 
meaning by reading into them conceptions of public policy that the 
particular court may happen to entertain. Coming down to the 
case before us I think, as I intimated in Adkins v. Children’s Hos¬ 
pital, 261 U. S. 525, 569, that the notion that a business is clothed 
with a public interest and has been devoted to the public use is 
little more than a fiction intended to beautify what is disagreeable 
to the sufferers. The truth seems to me to be that, subject to com¬ 
pensation when compensation is due, the legislature may forbid or 
restrict any business when it has a sufficient force of public opinion 
behind it. Lotteries were thought useful adjuncts of the state a 
century or so ago; now they are believed to be immoral and they 
have been stopped. Wine has been thought good for man from 
the time of the Apostles until recent years. But when public opin¬ 
ion changed it did not need the 18th Amendment, notwithstanding 
the 14th, to enable a state to say that the business should end. 
Mugler v. Kansas, 123, U. S. 623. What has happened to lotteries 
and wine might happen to theaters in some moral storm of the 
future, not because theaters were devoted to a public use, but be¬ 
cause people had come to think that way. 

“But if we are to yield to fashionable conventions, it seems to me 
that theaters are as much devoted to public use as anything well 
can be. We have not that respect for art that is one of the glories 
of France. But to many people the superfluous is the necessary, 
and it seems to me that government does not go beyond its sphere 
in attempting to make life livable for them/’ 

We need not quarrel with Mr. Justice Holmes over his implied 
criticism of Munn v. Illinois with respect to business which has 
been “dedicated to a public use.” As we have pointed out in the 
discussion of that case in an earlier portion of this book, the opin¬ 
ion in that case went far beyond the narrow conception which has 
since been ascribed to it, due to the fact that subsequent courts 
desired to narrow down its meaning. We believe that the law as 
laid down by Chief Justice Waite in Munn v. Illinois is amply suf¬ 
ficient to cover the Tyson Case and all else that Mr. Justice Holmes 
contends for in his dissenting opinion in that case. But the Court 
which decided the Munn Case has only itself to blame if it has been 
misunderstood in later years. For its opinion suffered from the 
usual weaknesses of majority opinions—at least in modern times 
in that it attempted to conciliate the minority by avoiding sharp 
edges. At any rate, Mr. Justice Holmes’ opinion in the Tyson Case 
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is clear-cut. Unfortunately, as far as we have been able to discover 
etn e bvTr1rr,> 77“," the legal profession, and 

Justice Holmes point of decision but seem to have missed entirely 
his point of view. y 
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Co. v. Kentucky , 217 U. S. 503, Heisler v. Thomas Colliery Co. 200 
U. S. 245. For it was decided in Stcbbins v. Riley , 20S U. 8. 137, 
that such a combination of two permissible bases of classification 
may itself be made the basis of a classification.” 

Mr. Justice Holmes also wrote a brief dissenting opinion in 
which he called attention to the fact that under the decisions of the 
United States Supreme Court diffe rencc-s of degree in the nature or 
character of the business may itself be made the basis of classifica¬ 
tion for taxation purposes, and that business done in corporate 
form usually indicates a difference of degree from that done by 
individuals, the corporate form usually indicating larger businesses 
than that done in the individual form. And at the conclusion of 
his opinion, he adds a sentence which indicates that in his opinion 
the law was constitutional, quite aside from the principles of law 
applicable to taxation as a matter of raising revenue. And the 
pointing out of this angle indicates Mr. Justice Holmes’ different 
point of view—different not only from that of the majority but also 
from that of the so-called “liberal” members of the Court, like Mr. 
Justice Stone. His point is, that the Legislature had a right to im¬ 
pose the tax in question in the manner that it did, not only because 
it has a right to tax differently business of one size from that of an¬ 
other, or corporations differently from individuals, as a matter of 
raising revenue, but also that it could do so for a social purpose , 
with the design of discouraging the corporate form in this particular 
business , or in any other business for that matter. Says Mr. Justice 
Holmes: 


“Furthermore, if the state desired to discourage this form of ac¬ 
tivity in corporate form and expressed its desire by a special tax I 
think that there is nothing in the 14th Amendment to prevent it.” 

This, as the saying goes, is a horse of a different color entirely. 
Whether Mr. Justice Holmes has always held to this opinion, or 
this opinion is part of his adoption of the Marshall theory of power 
as the basis of constitutionality, need not be inquired into here. 

Ribnik v. McBride, the last of the cases referred to by us above, 
is, perhaps, the best illustration of the new spirit which prevails in 
the United States Supreme Court; and is, probably, destined to 
become as famous, or rather notorious, as the Lochner Case. It deals 
with an old abuse—at least “old” in our new industrial system 
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that of employment agencies. The law under consideration was a 
New Jersey statute passed in 1918, which regulated the fees to be 
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It should also be observed that the Washington statute was a 


criminal statute \ and. as is well known, criminal laws are 


IJ J< Iff' re- 


fully scrutinized for constitutionality than ordinary legislation 

It seems that the New Jersey law was framed with the decision 
in the Adams Ca.se in view, and those who framed it evidently 
thought that they had brought themselves within its provisions. 
The New Jersey law involved in the Ribnik Case was not a criminal 
statute. It did not provide for any punishment for its violation, 


except that the Commissioner of Labor, who had the power to issue 
licenses to employment agencies, had the power to revoke the 
license issued to the agency in the event it attempted to charge 
fees other than such as were approved by the Commissioner of 
Labor. As in the Tyson Case, the question of reasonableness of the 
charges was not involved. The sole question before the Court was 
the right of the state to regulate the fees charged by such agencies, 
that is to say, to see to it that only reasonable fees are charged. And 
it was this power that was denied in the Ribnik Case. The Court 
thus not only went a step beyond the Adams Case, but, in fact, 
overruled the decision in the Adams Case, at least as that decision 
was understood at the time it was rendered. 

It was, also, clearly a step further in the direction of “Normalcy” 
beyond even the Tyson Case, for there can be no question of the 
fact that both the evil sought to be remedied in the Ribnik Case, 
and the interest of the public in the subject-matter, were far 
beyond that involved in the Tyson Case. 

Mr. Justice Sutherland again spoke for the majority of the 
Court. Needless to say, both the Tyson Case and the Adkins Case 
loomed large in his opinion. They are practically the only authori¬ 
ties which could honestly be cited in support of the decision. Mr. 
Justice Stone wrote an elaborate dissenting opinion—concurred in 
by Justices Holmes and Brandeis—which follows the general lines 
indicated by Mr. Justice Brandeis in his opinion in Adams v. Tan¬ 
ner. Judge Stone’s opinion is, however, even much stronger than 
the Brandeis opinion in the Adams Case, for the reason that in the 
meantime the evil of employment agencies has become much more 
acute and has been dealt with by many other States. While, there¬ 
fore, in the Washington Case the Court had before it a pioneering 
law, so to speak, the Ribnik Case presented a situation where the 
great public interest in the subject, as indicated by many Congres¬ 
sional and State investigations resulting in regulatory laws, had 
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become overwhelming. The law was. therefore, a proper one under 

any theory of '•reasonableness/’ except, perhaps, that announced 

many years ago by Mr. Justice Brewer in the statement that all 
paternalistic legislation was hateful. 

Before leaving this interesting subject, we would like to call at¬ 
tention to t te curious workings of the Back-to-Normalcy mind as 
shown in the decisions of the United States Supreme Court on this 
subject of employment agencies. In Adams v. Tanner, Mr. Justice 
Mi Reynolds permitted himself the following sophistry—to call it 
■> no Worse name— in attempting to prove the impropriety of pro- 
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ready called attention to the fact that Mr. Justice Sanford, who 
dissented in the Tyson Case, concurred in the Ribnik Case. The 
change of sides on the part of “middle-of-the-roaders” in the Su¬ 
preme Court is not unusual. In itself such a change does not de¬ 
serve any particular attention from the point of view of constitu¬ 
tional law. But Mr. Justice Sanford’s defection in the present, 
instance deserves attention, because it illustrates one of the great 
principles of our constitutional law—in our opinion, one of the most 
vicious points in the reigning doctrine. Mr. Justice Sanford aban¬ 
doned the minority in the Ribnik Case not because he had changed 
his views of the Constitution since the Tyson Case, nor because the 
Ribnik Case was not as bad as the Tyson Case. No one could claim 
that. The Ribnik Case was, undoubtedly, a much worse case than 
the Tyson Case, in the sense that the evil sought to be remedied was 
greater and the public interest much deeper and much more con¬ 
cerned in the legislation involved. But Mr. Justice Sanford con¬ 
sidered himself bound by the decision in the Tyson Case to be of 
the majority in the Ribnik Case. 

“I concur—said he in a brief memorandum—in this result upon 
the controlling authority of Tyson & Bros.—United Theatre Ticket 
Offices v. Banton, 273 U. S. 418, which, as applied to the question in 
this case, I am unable to distinguish.” 

In other words, when the Tyson Case was before the Court, Mr. 
Justice Sanford was emphatic in his opinion that the law there in¬ 
volved was constitutional, and that the State had the power to pass 
that kind of law. But his opinion, which was shared by three 
other members of the Court, was overruled by a majority of one. 
When the Ribnik Case came on before the Court a year later, Mr. 
Justice Sanford had not changed his opinion on the subject. He 
was still of the opinion that the legislation involved in these two 
cases was perfectly constitutional, and the laws in question a proper 
exercise of the legislative power possessed by the States under the 
United States Constitution. But having been overruled in the 
Tyson Case by a majority of his brethren, he found himself bound 
to follow that decision rather than the United States Constitution 
as he himself understood it then and still understands it now. 

And some people, including judges writing opinions on behalf 
of the majority of the United States Supreme Court, still keep on 
prating about the benefits of “written constitutions” and their sup* 

posedly immutable principles! 
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courts, in such unmistRkflbl© terms thjit our liberals hfive only 
themselves to blame if they are still deceived by expressions which 
have become nothing but ^conventional lies”—statements which, 
although utterly false, are not really lies because they do not de- 

anybody, not being intended to be taken seriously. A. very in¬ 
teresting statement of the real position of our courts, and particu¬ 
larly of the United btates Supreme Court, in our governmental 
machine and constitutional structure, is contained in a very able 
article published by Professor Albert M. Kales of the Harvard Law 
School in the May, 1917, issue of the Y r ALE Law Journal, under the 
title Due Process, the Inarticulate Major Premise and the Adam¬ 
son Act? 

The importance of this article consists principally in the fact 
that it is authoritative—authoritative in the sense that it is a state¬ 
ment not of a hostile critic of the Supreme Court but one of its 
ardent supporters, made in explanation and defense of its judg¬ 
ments. It should, therefore, be noted right here that Professor Kales 
approves of practically every decision of the United States Supreme 
Court, including the Adair and Coppage cases—in the latter of 
which even so conservative a man as Mr. Justice Hughes dissented. 
Prof. Kales’ conservatism is, therefore, beyond question. And so 
are the most important points of his statement, to which we will 
now proceed. 


2 The time of the appearance of this article is extremely significant. It shows 
beyond question the great naivete of our so-called “liberal” constitutional lawyers, 
and the unjustifiable criticism of the Adkins Case as turning the United States 
Supreme Court into a House of Lords. The appearance of this article coincides 
exactly with the decision of Bunting v. Oregon, which was the crest of the so-called 
“progressive wave” in the history of the United States Supreme Court. This proves 
conclusively that the role of the United States Supreme Court as the American 
House of Lords was established long before the Adkins Case, and has nothing to 
do with the decision in that particular case. The fact is that the United States 
Supreme Court has striven to become the American House of Lords ever since it 
abandoned, in the Allgeyer Case, the principles laid down in Munn v. Illinois. And 
liberal judges have contributed towards this result almost as much as the conserva¬ 
tive or reactionary ones. In this respect there is no difference between Lochner y. 
New York and Muller v. Oregon. Or, if there is a difference, the difference is m 
favor of the Lochner Case. The Lochner Case was clearly reactionary and very 
much confused. But its very confusion and the fact that it was decided by a nar¬ 
rowly divided court was sufficient to obscure the position of the Court in our 
governmental system. But when, in the Muller Case, the Court unan i m ously an- 
nounced that the Oregon law there under consideration was constitutions . 

respect to laundries,” but reserved to itself the right to declare it unconstitutaona 
as to “factories and other mechanical establishments,” the position of the Lourt 
the American House of Lords became established beyond question. All that t 
Adkins Case did was to turn the American House of Lords fromaliberaiorratner 
removable one into . frankly reactionary end "die-hard’' one. That may be greatfr 
regretted as a matter of legislative policy, but it worked no change in our consti 

tutional system. 
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j-ue citie oi ms article, as every student of the subject will know 
harks back to Mr. Justice Holmes' famous dissent in the Lochner 
Case; and the article itself is an attempt to find some principle 
upon which the apparently confused mass of judicial decisions may 
be reconciled. Professor Kales starts out upon his discussion by 
showing that the formal statements of the principle or rule upon 
which the Supreme Court proceeds in declaring legislation uncon¬ 
stitutional under the “Due Process” clause are meaningless in them¬ 
selves and proven to be utterly false when tested by the adjudi- 
cated cases He quotes the well-known formulation of the rule by 

thp Tlmforl O_ rx . . .. _ v 


McLean 


Mr 


McGuire 


legi2uve P Sion e is^rbKv in dT decisions « that where the 

lature transcends r ■ ° r « ov crnment to effect, the legis- 

of contract; but where there ZT'*'' m “ te . rf ® rin g with liberty 

within the governmental authority, th" a eiercfse ofVe 1f- 
discretion is not subject to judicial revile f “ Ieglslatlve 

nothing! ri ^ tfM y. observes, reveal 

as little value as this. He then adds! ^ Wlth statements of 

has any substantial and rational nr P rTL * ui f ll 1 bei ! ty or Property 
motion of the health, safety morals or re *^ on to the pro- 

arbitrary, i. e „ if it has no relation To o ly 1 * 1 ® said ' if the a ^t is 

no Mt fV? n K W i th , this statem ent goes the ^dm ° bject *~ i * is 
no act is to be declared unconsHtT?t5osLi aami ? ls trative rule that 

T° n jL a reaso . n able doubt'—some court^h J unle8 ? ^ is clearly so, ‘be- 
doubt. This has been declared to moa V +i5 a i d h e y°ud a ‘rational 

constitutional right ought to be as obvinn^f^ +u G <violat ion of a 
questioned unless it is so obvious]/rim, laW ° ught n °t then to be 
means that if an inteUigent judv^n ^ PUgnancy -’ This certehfl? 

r&tio]ifl.l]v f.lnnir iu-x it . *. 6® ui the cout*^. Af iftni_ 4 y 


enable relation to^h! 


or welfare 



516 


GOVERNMENT BY JUDICIARY 

of the public or any part of the public, and in fact does so regard 
the act, it must be held valid. The question is not whether each 
judge individually thinks the act has a substantial and rational or 
reasonable relation to the objects mentioned, but whether an intel¬ 
ligent fellow-member of the bench may rationally think that it 
does. 

“It is difficult to believe that the Supreme Court of the United 
States spends any time in serious debate over the application of 
such a formula. Acts have, indeed, been held to be ‘due process* 
because the court could not say that they did not have a substantial 
or rational or reasonable relation to the health, safety, morals, and 
welfare of the public, or some part of the public. But the formula 
is, nevertheless , quite worthless because some acts which intelligent 
judges may regard as falling within it have been held invalid, show¬ 
ing that there is a limitation upon the legislative power which is not 
at all expressed” 

Professor Kales then proceeds to prove his last assertion by an 
examination of cases decided in recent years by the United States 
Supreme Court. He then quotes the following two sentences from 
Mr. Justice Holmes' dissenting opinion in the Lochner Case: 

“The decisions will depend on a judgment or intuition more 
subtle than any articulate major premise. ... I think that the 
word liberty in the Fourteenth Amendment is perverted when it is 
held to prevent the natural outcome of a dominant opinion, unless 
it can be said that a rational and fair man necessarily would admit 
that the statute proposed would infringe fundamental principles 
as they have been understood by the traditions of our people and 
our law.” 

And then observes: 


“Here is the whole story behind the failure of all formulae con¬ 
nected with ‘due process' and all the meaningless and circular state¬ 
ments as to what acts are and what are not ‘due process/ In 
determining whether an act has a substantial and rational or reason¬ 
able relation to the enumerated matters, the court has in mind a 
background of ‘fundamental principles' which are beyond the reach 
of any legislative power. What these are and how they affect the 
question of the substantial or reasonable relation of the act to the 
enumerated objects depends upon ‘a judgment or intuition, more 
subtle than any articulate major premise / They are indeed the in¬ 
articulate major premise itself. 

“Progress in determining whether the command of the legisla¬ 
ture is, or is not, in and of itself ‘due process of law' will be niade 
only when less reliance is placed upon mere ‘judgment' or ‘subtle 
intuitions,' and more upon the effort to expound and articulate 
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not publicly articulate for themselves and for us. With the aid, how¬ 
ever, of a ‘judgment* and a ‘subtle intuition’ which ought not to be 
the exclusive attribute of the judicial office, the following attempt is 
made to state some of the fundamentals of the social order as, it is 
conceived, they may lie in the minds of the majority of the judges. 

“Society rests upon success in commerce and industry. Even 
agriculture tends to become industrial. The social structure de¬ 
pends for its life upon what people are doing for the most part from 
six o’clock in the morning to six o’clock at night. 

“For the running of the social structure there are two classes of 
people —the individual labor unit and the individual managing 
unit. The industrial population may be seen as an army of 
workers, the many being the rank and file, known as the labor 
units; and the officers being the managing units. If ‘labor and 
capital’ means anything, it means the division of the population 
into labor units and managing units. The world is run by labor, 
whichever kind it may be. 

“In an army the authority of the officers rests upon physical 
coercion enforced by the rank and file pursuant to the orders of offi¬ 
cers or leaders. In this commercial and industrial organization of 
society, authority rests upon the attributes of the private ownership 
of property.” 

Two things should be noted in this connection: In the first 
place, although Professor Kales says that the social structure de¬ 
pends for its life upon what people are doing for the most part 
from six o’clock in the morning to six o’clock at night, it is evi¬ 
dently not what all the people are doing during that time that is 
decisive in his opinion. Nor even what all the people “gainfully 
employed” are doing. For he emphasizes the fact that “society 
rests upon success in commerce and industry .” And in order that 
there may be no mistake as to the meaning in which the word 
“industry” is used, he follows this up with the statement that 
“even agriculture tends to become industrial.” It is, therefore, 
quite evident that when Professor Kales says that the social struc¬ 
ture depends upon what people are doing from six o’clock in the 
morning to six o’clock at night, he means “people” in commerce 

and industry. 

This may or may not be a true statement of our economic con¬ 
dition. With that we are not concerned. But when this statement 
is made as a basis for a constitutional rule, that is, as the basis of 
a rule for interpreting the United States Constitution, it becomes 
very interesting. Particularly in connection with what Professor 
Kales has to say a little further on, namely, that the United States 
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Constitution ought to be, and w, interpreted from the point of view 
of that very ‘‘commerce and industry/' as he defines them—which 
means excluding agriculture unless industrialized. When we bear 
in min t at the 1 nited States Constitution was adopted by a 
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legislation in question is a menace to the social structure, and, 
therefore, inimical to the general welfare and should be condemned. 
What the court obviously has to do is to balance these opposing 
tendencies of any given legislation and to determine its predomi¬ 
nant effect. If its predominant effect is that of correcting the mis¬ 
takes of persistent stupidity and short-sighted selfishness on the 
part of the managers, it should be valid. If its predominant effect 
is that of reversing some fundamental principle upon which the 
social order rests, it should be void. 

“On the whole the actual results reached by the court justify 
this line of distinction . 

“Why, for instance, if the act be confiscatory, is it held to be 
not ‘due process?’ It is not simply that confiscation is abhorrent. 
There is no objection to prohibiting the liquor business and thereby 
causing loss which in general would be regarded as confiscatory . 
It is because confiscation destroys business. It prohibits business 
by making it unprofitable. When, therefore, the business is one 
required by, or consistent with, the exigencies of the social order— 
as distinguished from the liquor business—an act prohibiting it, 
whether directly or by confiscatory burdens, is not ‘due process/ 
Assuming, therefore, that the manufacture and sale of oleomar¬ 
garine is a legitimate business, dealing in a wholesome and useful 
article of food to the increasing many who cannot afford to buy 
butter, its absolute prohibition would not be ‘due process.’ Even 
if there were danger of fraud by the substitution of oleomargarine 
for butter, nevertheless, in balancing the importance to society 
now and hereafter, of permitting a useful and legitimate business 
in an important article of food to be carried on free from the con¬ 
fiscatory action of the legislature, against the desirability of elim¬ 
inating by the entire prohibition of the business, all danger of 
deception, the former consideration should certainly prevail. The 
result reached by the New York Court of Appeals in the Marx 
case, holding such an act void, is sound. The opposite conclusion 
reached by the United States Supreme Court in the Powell case, is 
plainly the result of failure to balance the interests correctly. The 
court took in the danger of fraud upon the few and forgot the 
danger of malnutrition to the many. 

“A number of acts plainly interfering with business, sustained 
by the United States Supreme Court as ‘due process,’ are given 
by the court itself in a recent opinion. . . . All these acts in a 
degree interfere with the managers’ freedom to manage according 
to their judgment and opportunity. All in a degree tend to sub¬ 
stitute the legislative fiat for the will of the managers. They tend 
to some extent to undermine the managers’ chances and motives 
for successful management. At the same time they tend to coun¬ 
teract the persistent stupidity and short-sighted selfishness of 
the managers themselves. ... It is not advisable to lay the pnn- 
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summarizing what the United States Supreme Court had said. Or, 
at least, what he had understood it to say. His own frankness, is, 
indeed, commendable. 

Having stated what he believed to be the real “major premise” 
of the decisions of the United States Supreme Court on the subject 
of “due process,” Professor Kales proceeds to show the difficulty 
facing those of his brethren to whom his article is addressed, who 
are fighting to make the United States Supreme Court an intelli¬ 
gent House of Lords. It will be recalled that in the beginning of 
his article Professor Kales points to the fact that, while the great 
desideratum of our system of government is to keep the “manag¬ 
ing class” in a position of management, free from interference by 
legislatures, there is, on the other hand, the great danger of “com¬ 
merce and industry” suffering from the stupidity of the “man¬ 
aging class” itself or of some of its members. And it is his idea that 
the business of the United States Supreme Court is to protect not 
only the “managing class” from interference by legislatures, but 
also the “social structure” as a whole from the consequences of the 
stupidity of the “managing class.” But that does not mean that 
he is willing to let the Supreme Court decide for itself when the 
“managing class” is stupid. And he believes the Supreme Court is 
unwilling to undertake such a responsibility. The role of the 
United States Supreme Court is, in the opinion of Professor Kales, 
and in its own opinion (as expounded by Professor Kales), a much 
more modest one with respect to the “managing class.” Namely 
—that of enforcing the “enlightened opinion” of the “managing 

class” as a whole upon its stupid and recalcitrant members. The 
“Rule of Decision” which results from this conception of the role 
of the United States Supreme Court in our system of government 
is, that a law is, as a rule, unconstitutional if it in any way inter¬ 
feres with the “free-hand” of the “managing class” in the manage¬ 
ment of “commerce and industry.” But it becomes constitutional 
if the “enlightened opinion” of the “managing class” itself favors 
the interference as “good for business.” Every law of this kind, 
therefore, starts out with a presumption against its constitution¬ 
ality, and it can only be proved to be constitutional to the satis¬ 
faction of the United States Supreme Court by proving that the 
“enlightened opinion” of the “managing class” itself is in its fav° r _ 
Professor Kales is sensible of the great difficulty of the task o 
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the social order, and particular cases would begin to elucidate what 
those were. The decisions would, if treated like other judicial de¬ 
cisions, have an effect as stare decisis. Every opinion on a ques¬ 
tion of. ‘due process’ would tend to become a law. This would be 
most^ inconvenient, because the court might make a mistaken 
decision as to what was a fundamental of the social order, or in a 
period of time, what the court had held to be a fundamental of 
the social order, might change, or it might more clearly be per¬ 
ceived that it was not a fundamental at all. With prior decisions 
being adhered to and followed on the principle of stare decisis, the 
rules as to what the legislature could not do might become too 
rigid and inflexible and result in a justifiable dissatisfaction with 
the court and its function. On the other hand, so long as the 
major premise remains inarticulate, the court has a free hand in 
spite of the rule of stare decisis to give effect at all times to what 
it regards as the dominant opinion with respect to what are the 
fundamentals of the social order. These considerations require 
the court either to give up the doctrine of stare decisis in cases in¬ 
volving ‘due process’ or to leave the major premise inarticulate. 
It is submitted that it would be better to take the former step, 
and then speak with more reality and freedom in opinions, so 
that the major premise might become, to a greater degree, ar¬ 
ticulate. It is hardly fair, by wilfully leaving the major premise 
inarticulate, practically to abrogate in this class of cases the prin¬ 
ciple of stare decisis also.” 

At this point we must interrupt Professor Kales’ very interest¬ 
ing exposition of our system of government as it actually is and 
works in order to make two observations: His opinion that the 
Supreme Court refrains from pronouncing general principles in 
order to avoid the possibility that the rules as to what the legisla¬ 
ture could not do might become too rigid and inflexible, seems to 
us to be entirely mistaken, and can be proven so by an examina¬ 
tion of the actual decisions. An examination of the decisions will 
show that the Court almost always indulges in the laying down 
of general principles , or, at least, in an attempt to do so, when 
it declares a piece of legislation ■unconstitutional. It is true that 
the general principles thus attempted to be laid down contain a 
fair amount of reservation. But upon examination it will be 
found that these reservations are made not because of any fear of 
tying its own hands—those who declare laws unconstitutional 
usually do not worry about that—but out of deference to earlier 
decisions which have laid down different rules or principles which 
the Court does not dare to expressly overrule. On the other hand. 



THE AMERICAN HOUSE OF LORDS 527 

it will be found that the cases where no general principles or rules 
are laid down as the basis of the decision are usually cases in which 
the Court is upholding legislation as constitutional. From which 
the conclusion follows irresistibly that the failure to articulate its 
major premise”—that is to say, its failure to lay down any general 
ru e or principle which would be binding upon it in subsequent de- 
cismns—is part of a design to preserve its liberty of action if it 
s ould thereafter desire to declare unconstitutional a class of legis¬ 
lation which it had theretofore considered constitutional. 

In other words, the purpose of the Court is exactly the reverse 
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premise of any test of ‘due process’ remains inarticulate, so that 
the court is not hound by any legal formula or generalization, 
when no evidence is taken or record made to determine whether 
the act in question falls within any legal formula or generalization 
with regard to what is ‘due process/ and when judicial notice of 
facts, ‘judgment/ ‘intuition/ and visceral sensations supply the 
place of the inarticulate major premise and the application of it to 
the facts, the judicial aspect of the court’s function diminishes to 
the vanishing point, arid the function itself becomes suspiciously 
like that of the ideal legislator ” 

The function which Professor Kales seems to think a normal 
one, and therefore properly exercised by the United States Su¬ 
preme Court—the normality consisting in the fact that second 
chambers are generally there for the protection of the fundamen¬ 
tals of society from the sudden assaults of a temporary “popular 
majority”—is in fact a very abnormal one, quite aside from the 
procedural abnormalities which Professor Kales himself has 
noted. For it must be remembered that we already have a second 
chamber in the United States Senate—and the same is true of the 
state legislatures—which was put into the Constitution for the 
purpose for which Professor Kales says the United States Supreme 
Court is there. The United States Supreme Court is, therefore, 
not a second chamber but a third chamber—an institution wholly 
unknown to any other modern democracy, or to any other modern 
government for that matter. And, what is more important, no 
modern second chamber, as far as we know , possesses the absolute 
veto enjoyed by the United States Supreme Court —at least, in so 
far as actual governmental practice is concerned. To which should be 
added the power exercised by our Supreme Court because of the 
pretense that it is a court instead of a legislative chamber, which 
makes members of the “lower” houses defer to its judgment as if 
they were the judgments of a court interpreting the Constitution 
instead of an “upper” chamber passing upon the wisdom of legis¬ 
lation. 

Professor Kales is, therefore, entirely in error when he says 
that nothing is gained by “bickering” over the question whether 
the Court’s action in declaring legislation unconstitutional is po¬ 
litical or judicial. On the contrary, there is very much to be 
gained by ascertaining that fact. And it is because of the grea 
importance of that fact in the actual running of the govemmeii 
of the country, that the supporters of the traditional notions abou 
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the Supreme Court are fighting so hard, and indulging in so much 

cant and pretense, to keep the people from ascertaining that all- 

important fact. We must, therefore, recur again and again to this 

so-called Judicial” function of the Supreme Court, in order to find 

ou ow much of it is reality and how much mere pretense. In 

is connection some further observations of Professor Kales are 
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quality of patriotism, and refuse to follow in “the footsteps of our 
fathers” in standing by institutions particularly designed to secure 
for us a “Government of Laws” which are “the only safeguard 
against a return to a government of men.” 

In the face of so serious a charge from so high a quarter all 
purely stylistical and similar considerations must be set aside as 
mere bagatelles. We shall, therefore, pass hi rapid review over a 
few of the crucial points of our history, in order to see what lessons 
we may glean from the past which may be pertinent to this ques¬ 
tion. And in so doing we shall limit ourselves to reproducing the 
views of historians and statesmen of such high standing and emi¬ 
nent conservatism as to make their opinions free from the re¬ 
motest suggestion of “radical” bias. But we are ready to give 
now the conclusion which a reading of this history forces upon us. 
And that is this: That our government is not only pre-eminently 
a Government of Men, hut that it is, more than the government 
of any other civilized country in the modern world, a Government 
of Chance. It is, we believe, not an exaggeration to say, that since 
the abolition of such purely archaic governments as those of the 
late Czar of Russia and the Sultan of Turkey, there is not a civilized 
nation in whose government Chance plays as great a part as in 
that of the American nation. This has been very largely so from 
the beginning, and it has become increasingly so as time has worn 
on and the scope of the Judicial Power has increased. 

To begin at the very beginning, we shall quote a remark of the 
eminent, and eminently conservative, historian of the United 
States Supreme Court, in connection with the selection of the mem¬ 
bers of the first United States Supreme Court. In discussing the 
appointments to the first Court by President Washington, Mr. 

Warren says: 

“In Pennsylvania, the President’s field of choice was wide, for 
eminent lawyers were numerous. Thomas McKean, who had e ® n 
Chief Justice of that State for twelve years, was strongly urged Dy 
many and had early filed an application for appointment. 


And then he adds 


Federal 


Government that McKean’s wishes were not gratified; for he sooi 
became a radical State-Rights advocate and proclaime « , 

State Bench that the Constitution was ‘a league or treaty made d. 

th« individual States as one party and all the States as another 
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of'the' a , t £ ifference of °P ini °n as to the construction 

control and be conclusive/ ” ea ^ zaies sn an 

Up ° n a discussion of the very interest- 
f. . ? P le ^ J us ^ce of Pennsylvania. Far more inter¬ 

esting is the opinion of Mr. Warren, deliberately given more than 

a century and a quarter after the event, that it was fortunate for 

tne successful working of nm- _ il.i h» .. „ 

McKean 

If this 


woriong ot our institutions that Mr. Justice 
was not appointed to the original Supreme Court Bench, it this 

t ™ ow /°t ing £ the contrar ^ and 

°f ,! he , Sup f eme Bench could evidently influence the entire course 
of the development of our institutions. This, too, at a time when 

the power and influence of the United States Supreme Court were 
not anything like what they are to-day. 

• V 16 next “etdent which deserves attention is that of the aD- 

Supreme n c^urt°hi n succ tle ^ ge ? dustice of the United States 

became Chief Justice because the United States Senate refused to 
to cnnfir i,' omm ® tlon - The reason for the failure of the Senate 
at Chwleston after”^ 10 " W “ ? 8P6eCh Whieh RutIed S« had made 

incident and of r,io« a . ty * In speaking of this 

Pl ^ American hlstory » Mr. Warren says: 

America/lega/hiato^ ^i^hL 0 h ftherto° f * r ^‘ t J™P ortar >ce in 

doubtedly have been con&med deSto '^ t0n 8peech he wou W un- 

Marshall 


Ze T 2 ZZ eech S 

S€ °> American constitutional law " 


Thus upon the 


pression 


necessary to add 
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We may, nevertheless, call attention to the fact that the chance in 
question was not even the chance of a change of parties, as that 
involved in the possibility of the Chief Justiceship becoming va¬ 
cant in 1801 instead of in 1800. E veryone familiar with our his¬ 
tory knows what that would have meant. It is commonly sup¬ 
posed that Judge Spencer Roane would, in such eventuality, have 
been appointed by Jefferson to the Chief Justiceship, and the ex¬ 
pressions of horror from conservative lawyers and historians at the 
mere contemplation of such a possibility are too numerous and too 

well known to require restatement here . 1 

It is part of the patriotic tradition that the Preserver of human 

destinies showed a mark of His particular favor to this Nation in 

go “fortunately” arranging events that Chief Justice Ellsworth s 

_ __ * 


1800 —thus 


Marshall—in 


stead of continuing him in good health for some time, which would 
have given the appointment to President Jefferson. For, in the 
latter event, John Marshall would not have been appointed Chief 
Justice, and our Constitution, and therefore the government of 


country 


So much, 


common 


subject 


Mr. Warren 


Marshall was to become Chief Justice 


and 


depended not only on the chance of Ellsworth’s continued good 
health, but also on the chance of his being appointed Chief Justice 
of the United States Supreme Coilrt in succession to John Jay, 
instead of John Rutledge. The reason this latter fact received 
only “cursory attention” is the assumption by most historians 


Mr. Warren 


hands 


menu ui tuc new u -— — 

of President Adams, he would probably have appointed as emi 
nently conservative a man as John Marshall himself. T ® 
sumption is undoubtedly correct, but the conclusion is neverthe- 

i And these expressions of horror are fully j ustified if we who 

course that our history has taken; and may.^ e r?£^^ithin the last^forty y earB - 

It is beyond question that the history, of tothe states as 

advocated by him in the Afar fin v. Hunters Lessee ®°^ r ? v g J^ea^up reI ne Court » 
it probably would have if he had presided m the United States 

Marshall’s place. 
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W ei run ecus. For it is not always a question merely of party 
oe ieb. important as these are in the selection of our judges and in 
t ie de\elopment of our constitutional law. The point that Mr. 
Warren desires to stress here, and stress correctly, is that there 
is a difference between man and man, and not only between party 
and party and this difference the general run of historians have 

I™ l,vle^n r H° UrS 18 " 0t a government by party, as is the case 
m most modern democracies, but pre-eminently a Government of 

-len, and. therefore, the selection of any given Man to the Su- 
oneTf di°e U mosr eneh ’ particuIar, y to the Chief Justiceship, is 

affects not only the current of present events, but its entire future 

not ^ is the ckmr ° f m an ^0^; 
difference of o, ° f ' fe ' i. And sometunes th *s means that a 

utce l il 'ho' 8 , k m ° nths . is of the most tremendous conse- 

hTali.W S /? r ? y '" fighting for them - or influence over 

■ 11 . d ’ as ^ hut not least, he might have picked a 

The n wo “ d .h“ ve died while Jefferson was President^ 

meo.i! d X Ir ! Cldent worth y of attention is that of the aDDoint- 
ment by President „r . ___ . . 01 ne appoint- 


successor 


_ gmai judges of the Supreme Court This inr»irl»nf 
curred m 1810, and here is Mr. Warren’s report of it: * 

RutlLgeW^MtatoSt 11 tWe°h^ "h the ,- ti f le of phief Justice 
•ion had been paid VthT nSlt niei 8 ? M d alln08t no atten - 

nuny other questions monopolies, 

Marahallf CW'and ““Tf ° f i hree FederS 

hfodieon to fin Cvehmg'e place.” oppotnted by President 
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In this case, there was a mixed question of party and man. 
From the point of view’ of contemporaries, the question was pri¬ 
marily that of party, but not altogether so. For even that early 
the difference between one man and another, even in the same 
party, in connection with the Supreme Court Bench w r as recog¬ 
nized. And by none better than the astutest statesman of the 
time—Thomas Jefferson. In a letter addressed to Gallatin on the 
subject, in which he urged the appointment of Levi Lincoln to the 
post, Jefferson wrote: 

“I observe old Cushing is dead. At length, then, w’e have a 
chance of getting a Republican majority in the Supreme Judiciary. 
For ten years that Branch has braved the spirit and wall of the 
Nation after the Nation has manifested its will by a complete 
reform in every branch depending on them. The event is a for¬ 
tunate one , and so timed as to be a Godsend to me. I am sure its 
importance to the Nation will be felt, and the occasion employed 
to complete the great operation they have so long been executing, 
by the appointment of a decided republican, with nothing equiv¬ 
ocal about it. But who will it be?. . . Can any other bring 
equal qualifications to those of (Levi) Lincoln?” 

Jefferson's reference to a “decided republican, with nothing 
equivocal about it” is peculiarly interesting in view of what ac¬ 
tually happened. Mr. Lincoln was actually tendered the office, 
but declined to accept. Whereupon, Joseph Story was appointed, 
much to Jefferson’s chagrin. In this connection, Mr. Warren ob¬ 
serves : 

“Lincoln felt obliged to reiterate his decision to decline the 
appointment. Had he accepted, the future history of the Cour 
and of American law would have been radically changed; tor 
though an exceedingly able lawyer, he was a strong partisan Re¬ 
publican, the subject of constant Federalist attack, and he would 
have been a thorn in the flesh of Marshall.' ” 

Thus for the second time within ten years the future course 
of American constitutional law depended on the merest chance 
as to what particular man was appointed to a seat on the Supreme 

Court. . » 

That the importance of the individual men who are appointed 
to the United States Supreme Court is not exaggerated by • 
Warren out of great admiration for either John Marshall or Joseph 
Story is abundantly proved by an examination of the actual comae 
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of our judicial history. It would take us too far afield to go into 

details, but we cannot refrain from mentioning at least one case 

which has so far received only “cursory attention” from us, namely 

the Dartmouth College Case. In speaking of this case/and the 

importance and far-reaching effect of the principles therein enun- 
matpH Mr. Justice Story wrote ™ 


fonnrV to 6 Rnnl J^i th** mU t ch mistake f. th ese principles wiU be 
of the Deode ^anrl wilf clf X £ nslve rcack ’ to a d the great concerns 

stfmdnt?™ at P assl T ons . °. r the Popular doctrines of the day may 
stimulate our States Legislatures to adoDt ” y y 


commen ting 


Mr. Warren 


While 


security to the hninir of aoclnn f ot th , ls ^se gave protection and 

erful factor in of , cor P° rate stock, and thus acted as a pow- 

resulted freauentlv ■ eve o P I 7 K ?nt °f the country by investors, it 

public and thoueh ^t n^ n °7 ‘ mPa ‘ rment of the ri ghts of the 

Legislatme from'repealing acts of^a^ormer h^onM?* Ca Il ^ P ar *’* a ? n 

oessor, it equally prevented an honit ^ " est r an ^ , wlse P rede * 

repealing the act of a former corr U p? or ?,nJTcf ^fslature from 

public °h Charte , r sh - ould be con^u^ S o grll e rigLTs a a^s^^ 
public by implication; the second ihot f ' r vfr 8 agam . st the 

feat the right of a subsequent Urislature to dS ™ C °, uld de ' 

porate charter when c.,1 s Slalure to alter or re peal a cor- 

power of the State It wn« n 1 °i 1 T aS necessar y under the police 

of the Dartmouth College Case beforTthp^ 1 ^? afte V.^ he decision 

made; and over fifty yearn, brfore the s^cond -- modlficatlon waa 

And he quotes Mr. Justice rv>io o_ _ 

to the effect that: 


exalt 


wu tuctl, 

practical effect of the Dartmrmfh , . . 

It the rights of the few ahove thr»a f ^ decision is to 
btless trne ^ osa of the many. And it is 

thonty of that decision, more 



I, 491-492 ) * 6 governinent - 

We are not concerned here with 
the Dartmouth College decision was 
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mere question whether it could or could not have been made. That 
is to say, with the fact that its making depended entirely on the 
question of the men who occupied the Supreme Bench for the 
time being. And in this connection we would like to add to what 
Mr. Warren has said, that it was not only a question of twenty 
years before the first modification was made. More important 
is the fact that it was the result of change of personnel in the Su¬ 
preme Court: All of the judges with the exception of Story dis¬ 
appeared from the Supreme Bench ■ before the first modification 
was made , in the Charles River Bridge Case —when it was made 
over Judge Story’s vehement protest. 

This points to an essential difference between the Government 
of Men as practiced in the United States and as it is known in 
other democratic countries. In other countries, as in ours, govern¬ 
ment is by men—as, indeed, it cannot be otherwise. There is this 
important difference, however: In other countries it is not only 
by men selected for the task of running the government, but it 
is by men of the present; while in our country it is mostly by men 
of the post. Not of the dead past always, but usually of the dead 
past in so far as it is embodied in the living past. And that is 
largely a matter of chance. 

Because of the longevity of Marshall and Story, a certain school 
of law and of the rights of property against the people survived in 
the United States Supreme Court long after it was dead in the 
country. 

The revolution which occurred upon the death of John Mar¬ 
shall and the appointment of Roger B. Taney as Chief Justice is 
well-known, and has already been commented upon by us at con¬ 
siderable length. We must, however, call attention here to one 
further incident which deserves consideration. In 1831 Chief Jus¬ 
tice Marshall’s health began to fail, and the conservatives began 
to worry over his possible successor. One of the men then promi¬ 
nently mentioned as Marshall’s probable successor was Philip P* 
Barbour, who subsequently became an Associate Justice of the 
Supreme Court. In commenting upon this situation, John Quincy 
Adams wrote in his diary, under date of February 13, 1831: 

“Wirt spoke to me also in deep concern and alarm at the state 
of Chief Justice Marshall’s health. He is seventy-five years 
age and has until lately enjoyed fine health, exercised great boony 
agility and sustained an immense mass of bodily labor. ... 
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mind remains unimpaired, but his body is breaking down. He 
has been thirty years Chief Justice, and has done more to estab- 
hsh the Constitution of the United States on sound construction 

than any other man living. The terror is that, if he should be now 
withdrawn, some shallow-pated wild-cat like Philip P Barbour fit 
for nothing but to tear the Union to rags and tatters, would’ be 

^‘n™^ 1406 - Mr ; ^ irt ’ s anticipations are gloomy, and 
1 see no reasonable prospect of improvement.” 

Leaving aside the uncomplimentary reference to the man who 
subsequently actually became one of our real rulers, the interest 
of this entry m the famous statesman's diary lies in the little 

word now. Aimirt a nr? Uiil. » 

chance 


, . °.. wvm, ueiiutmg cnance, 

crops out in the serious speculations of our statesmen and his- 

torians. And in Gftch c&sc -—* # ^ •* —« 


—-xjL«tu trie vac 

occurred then, Barbour would probably have been appointed 

anv ri*fo Ton^m _x . . , _ rr 


Taney 

And that might have made 
reasons. 


At 


time 


Justice MarshaU’s actual death, some four yeara later. 


time Philip Hone wrote 


At that 


Wato^ w» whln“it t tcu 8 rr a ed^ eater Mti0nal 

The fact is that when MarshaU died the people were not m 

a great man, but, as is the case fn 

government is avowedly that of a man, they were si 

tuTdX .. 1UtWe ° f tkeiT e0Vemment "* d their country’s 

M f rak *>> m S « , ™ot*LiltS 8 „ vea , 

***** har death, and its rnfrnf^ 1 ^ m wt Constitution as it existed at th P 

fwadationa of Um undermine 

*** £ % feg«l profewnon ^ 01 V 1 ® Constitution. 

a^dtm of the i£S created /^P 8 * wh o 

&9* onam»rio» i Am encan Bar Associa- 

n oaratoga Springs, on August Slat 






4*. ”-^^ on g ***?’ hut I believe it will 

tsss SL^S 
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In order not to come too close to present-day controversies, we 
shall close this brief historical review by referring to one more inci¬ 
dent, now happily belonging to the long-forgotten past, which illus¬ 
trates our point. On May 30th, 1860, Judge Peter V. Daniel died, 
and the question arose as to whom President Buchanan would ap¬ 
point to succeed him. One of the candidates was Judge Robertson, 
of the Virginia Court of Appeals. In this connection a Robertson 
supporter wrote: 

“The appointment of a successor to Judge Daniel is of very 
little less importance to the South than the election of the next 
President 


Bearing in mind that the election of the next President decided 
the question of Civil War, and that this possibility was then being 
freely discussed, this expression of opinion as to the importance 
to the South of a seat on the Supreme Court speaks volumes in 
connection with this question of Laws versus Men. And again it 
was not a question of party, either in the narrower or broader 
sense, for there was no question but that President Buchanan 
would appoint a staunch Democrat and Southerner. But the 
southerners knew that it made a difference what kind of South¬ 
erner and what kind of Democrat—in short, what kind of Man 
would be appointed. In this connection the opinion of another 
Robertson supporter is of considerable interest. Said he: 


“There may be no danger of a wrong appointment, but still I 
am filled with solicitude by a rumor which I have heard, that 
James Lyons is the favorite of Mr. Buchanan. . . . Our friends 
all believe William J. Robertson of the Court of Appeals is the 
very man for the place. True as steel and firm as a rock, the 
South may rely on him with the surest confidence. He is, more¬ 
over, in the prime of life, and may live to serve us long, even until 
the stormy and the evil day may come as it surely will come, if we 
cannot break our bonds, which I fear we cannot yet. To mcor- 


C(institution. . . . He was not the commentator upon American constitutional u>> 

he was 7 t ot the expounder of it * He was the author, the creator of t «■ , 

The accepted view of historians was stated recently by Mr. James 1 ° 

Adams in hi« book The Adams Family: . * 

"The Constitution of the country today is almost as much die creauon 
- t in !..i .—tho original drafters. By nis bouuu** 

Jams had made a nation possible 

on UI W ttBIliUtfbUU oo ^uiumnuu^ -***-^ 

B 

oi t/ie Tiatum. vauaiuB) up. wt. pp. **4r-* w * 

Which suggests the query once put by Prof. Morris R. Cohen in an aria e 
American Law Review: w What right did he have to make it? 


ion of Washington as Commander-in-Chief, Adams had a 

to his nomination of Marshall, he gave for centuries following the fundamental 

J the nation. (Adams, op. cit. pp. 112-113) _ ^ t . ,. i * 
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ble fidelity and unflinching firmness, Robertson adds 
i of legal learning which will make him a areal. J„rW » 
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For reasons which we need not go into here, the vacancy cre- 

ated by the death of Justice Daniel remained unfilled until after 
President Buchanan s term expired* 


March 

nj t * i * * -wi aA uui* t/cij uava 

after Lincoln s inauguration, Edwin M. Stanton, Lincoln’s future 
amous Secretary of War, wrote to ex-President Buchanan: 

t j has been no further action in respect to the SuDreme 

be no^naterl onder 1 stood that Crittenden wifi not 

and will not resign immediately. Judge Grier went home rick 
tm “ ported to be quiteilkLineoln 

change that will affect the ^ y f ar , s; ™ ake 9. 


99 


Lest 


Men 


since Stanton wrote this letter, we may' 

an .ntwv r - y eIer our read ers to no less 

. , y an former Justice Hughes, whose views on the sub- 

LurtoT” t0 te 6XaCtly the opposite of 11,036 of fonner Justice 

o, i'sssi** ^ ■■«»a« 


Republic 


Cushman 


the Court isa humalunstftutiL* thT-f® ^ P ° n hls readers that 

that the liberal decisions ! ± Ch “^ °u f tlm ? and Personnel, 
twenty years ago that * T UW h f, Ve been ““Possible 

servatives in one’<^ »^d ]iil r fl Jostlces J ,U stand as con- 

Mai review, the remits ^Tmle exeTcise °f 

human psychology vZld expet themte b™?™ ^ 

psych ? ,og f that counts in this 
nation the entire make-up 0 / tht “d^i^i ra ‘ her ’? gUe desig ' 

2S “ d ^ ** Personal habits of weU Tth 0 " 

*- , social, and economic outlook. To that must 

^ TO. Witt*, before Mr. Hogha. becxna flti-f r..-,.- 
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be added also their legal training, and their peculiar conception of 
themselves as the rulers of the country and of the Constitution 
as the guiding rule—all of which vary from man to man—thus 
introducing the additional element of Chance into our system of 
government. 

We have already had occasion to refer to the opinions of 
various justices on the question of whether or not constitutional 
decisions are subject to the rule of stare decisis. The decision in 
a given branch of constitutional law may, therefore, depend not 
only on the particular views of the individual justices composing 
the Court for the time being on the larger questions of politics, 
economics and philosophy, but also on their adherence or non¬ 
adherence to the rule of stare decisis. It evidently makes a differ¬ 
ence in this connection whether a particular Justice believes, with 
Mr. Justice Daniel, that he must stick to his own views of the 
Constitution irrespective of former decisions of the Supreme Court, 
or he agrees with Mr. Justice Sanford that he must decide the 
Ribnik Case against his own conception of the Constitution be¬ 
cause the majority of the Court had overruled him in the Tyson 

Case . 

There is still another element of Chance in our system of 
government, dependent on still another possible difference of 
views among judges which has nothing to do with the major 
question of the constitutionality of a particular line of legislation 
before the Court. We have seen an instance of that in discussing 
the Legal Tender Cases : The view of the legal profession that its 
own interests, or the supposed interests of the Court as such, are 
more important than a correct constitutional decision on a very 
important subject of governmental power. This view has recently 
been reiterated by no less a distinguished authority than Mr. 
Charles Evans Hughes. 4 In speaking of the Legal Tender cases, 

this distinguished jurist says: 

“From the standpoint of the effect on public opinion, there 
can be no doubt that the reopening of the case was a serious mis¬ 
take and the overruling in such a short time, and by one vote, 0 
the previous decision shook popular respect for the Court. 1 nere 
was no ground for attacking the honesty of the judges or for e 
suggestion that President Grant had attempted to pack the Co • 
Both the new judges were able and honest men, Justice Bradley 

* See preceding note. 
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rf?n n f 8 r„n? f f, t T g . e 'l t m , en who has on the bench. Preai- 

Court at the time of the appointment, and it has well been said 
t at m view of the fact that every prominent Republican lawyer 
apparently considered the legal tender act to be constitution*.] 
and practically every State Court had so held it would have been 

oarty whoh^anfotW ‘° ?“ d ^alified men of his own 

party who tad any other opinion. The Court alone was resnnn. 

sible for the unfortunate effect of its change of front and tor its 
action m reopening the case which might well have been consid¬ 
ered closed. The argument for reopening was strongly presented 
m view of the great importance of the question, but the eHect of 

maintaining respect for the cYZVlZrk" (Huaht w 

Court of the Vnited States, pp. 52-53 ) ( g eS ’ The Supreme 

W f 1 ‘ ,e 14 nmy , be said . in a general way, that this mode of 

ought is an attribute of conservative jurists, it would be a mis¬ 
take to assume that all conservative jurists think so. Mr Justice 

“‘ 0 V h :, S T e ” e ° OUrt - Nevertheless, he thoughtdiffer 

of re p r e m “ keS “ differenoe - not only whether the memters 

long. Clearly, the dS“ Z Lega^LZcnT 'TA be - 
fore the entire law of legal tender-which k ^ 

^n e d°ierenrh1d im Mr rt ^ t h “t"* ° f ^ ” atio ”-would hTve 

moment rather than Mr. ^“‘Hueh Z 

Bradley held the ^^‘as^.^Hughit 

tivs %7n/noTtafnj'£> of ^1 . -^ugiies as to tne vela - 

the right of the Nation to “tebUsHl,! Z , Constituti °n and 
as against the “stabiHty in judicial oniJi^ns^ t ® nd ei' currency, 

Coses would have* b&in dSer^ AnZZt “ Tender 

constitutionality of the Legal T^ffr Zs ^ ^ ° f th ° 

successfully fo n ul;: a ehH‘ he rh eX ‘’: CrU , e J‘ eW that we could not have 

that natio^pfw^^f 1 ^ ° r f ‘ he War with^t 

^ J axT£1 ou &h both assertions could h* 
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tiated. It is sufficient to know that without that power we would 
have been greatly handicapped, to realize what issues depend on 
such chance opinions. At any rate, our constitutional law, that is, 
the powers of our government, actually depended on this view of 
the “proprieties.” Such is the power of Chance in our system of 
government. 5 

This matter of Chance -was put thus by an eminent writer: 


“The present working Constitution of the United States has 
been partly written down by the statesmen of 1787, partly devel¬ 
oped by legislative and executive practice in matters not suscepti¬ 
ble of judicial review, and partly judge made. Of those provisions 
which are judicial in their origin, some of the most important may 
properly be called accidental. A decision made by but five judges 
against four dissentients, the nine having been selected without 
the slightest foreknowledge of the problem which is to be sub¬ 
mitted to them for solution, is but an accident. Mr. Justice A 
dies in February instead of March. President B appoints his suc¬ 
cessor. Had he lived a month longer, President C would have ap¬ 
pointed his successor, the case of Smith v. Jones would be de¬ 
cided the other way, and the future course of history be changed. 
We have banished the lottery from ordinary life, but we retain it 
among the most powerful instruments of legislation . Of the re¬ 
markable series of decisions which have made the year 1901 an 
epoch in our constitutional history , every one was an accident”* 
(Edward B. Whitney, The Insular Decisions of December , 1901. 
Columbia Law Review, February, 1902.) 


And very recently, Professor Thomas Reed Powell maintained 
very strenuously that the decision in the celebrated Adkins Case 
was the result of pure accident. 7 


5 It is more than a mere matter of curiosity that, with all the fuss raised abou 
Mr. Hughes’ views when he was nominated for the Chief Justiceship, it never oc¬ 
curred to anyone to inquire into the views held by him on the subject discusse 
in the text—so little do even our most intelligent people know about the ac 
workings of our constitutional system. Usually the views of candidates lor 
office of Supreme Court Justice on such “minor” subjects are, of course, unicno * 
In this case, they were known to those who cared to know. But how many pc P 
know enough to know that these things matter? 

6 Note Mr. Whitney’s use of the word “legislation” in connection with the de¬ 
cision of Smith v. Jones which may change the future course of history. 

not know whether he used the expression advisedly or through one oi tn 
conscious processes which make one blurt out the truth against his own wm. 

either case it is extremely significant. ... 

T In an article in the Harvard Law Review for March, 1924, Prof. Fowe ■ 
“The dates of the several proceedings in the District of Columbia case 
initiation to its final disposition in the Supreme Court are significant, > 
later appear, the unconstitutionality of minimum-wage legislation has 

tated by the calendar rather than by the Constitution ” _ .latas 

And this startling announcement is borne out by a careful analysis of 
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But we need not stress this point of pure accident too much, 
ccident is, of course, the necessary attribute of all autocratic as 
well as aristocratic governments—whether the aristocracy be an 
aristo^acy of the land, as under feudalism, or of merchant-princes, 

, enice under the Doges, or an “aristocracy of the robe ” But 

ZZ n °f yStem ° f ? overnment > no matter how autocratic or aris¬ 
tocratic does pure chance play, in the long run, any decisive role 

A careful reading of history will prove that, as a generll rule 

G u am ! ° laSS tMnk much alike. And it is the 
the vaglrts of the ind G C l aSS , 0r . ty P e that ultimately prevails over 

as th ey may sometime., become. And our system ^governmen 

| rsssjnr r zzzsxe; -jfaSS 

-r;s *“ - <»* <■/ 

+^ a + e ^ e ^ am i na -tion of the actual course of decision will 

ment of Conservative Men Anri «i °* Men, but a Govern- 
government is in the han*of a majority^ Z. ZTl ° f 

--. s ment could very well be termed “Govern- 

and men involved in thfa dpcismn a 

ticularly, we cannot nn into +v. * are not concerned with »r>vr on 

We , sh » il howeJe?™o5e f Stte e S d tat y ^ ?°“’ eU » f “.Urn's 

ss S t SS s ^ SS!, ‘ - of meieyto 


economic results or it« ZrZ * WiUSe 1116 Constitution makes it ^T r J e £ mla 

Bitting. In thr wo?* o" t£. ^A“‘ir ,te - but no “°re tha? re a “2,i -Orereored 

calendar Such 2^ obscurely willed it thusthe maiSflmo 1 “r bafc a measureless 
wage legislation is uncoMtitut^Ma/ 6 t®+ listic acc °mit of the an ^ of the 

wratitutional system the ma^orit^of ^ Urts . favore d th? legislation® ,tei 3* Tbe 
am 'cininSd Court We the 

^Ly ^ C S i t ti< T 1 OTm,g fr °" SeWen ' s ro6fe.I-.ft a, np. 

their General Councils wh(.Ti e ?h?. U ir y cooogil) that the Holy Ghc^ • n 
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ment by a Few Conservative Men.” There are very good reasons 
for it: In the first place, as De Tocqueville observed nearly a cen¬ 
tury ago, lawyers are conservative as a class, and Anglo-American 
lawyers are particularly conservative. And our judges are usually 

taken from the most conservative part of this conservative class. 
Both their age and eminence usually denote conservatism. 

“They are all ,—said Reverdy Johnson, speaking of the United 
States Supreme Court ,—and should he all, comparatively old men. 
I do not wish to see young men placed upon the bench of such a 
tribunal. There is many a crude thought in the mind of a young 
man which the reflection of riper years enables him to see the 
folly of. They ought to have arrived at the period when man is 
found to possess the greatest vigor of mind and a matured experi¬ 
ence.” 

They usually have —as Johnson has observed of the judges of 
the Supreme Court of his day. And this has been true ever since. 
But even if, by some chance, a younger man, or a man whose 
“matured experience” has not been such as to make him ultra¬ 
conservative, gets on the Bench, the chances are that he will be¬ 
come conservative while serving on it. This phenomenon has 
been frequently observed and duly recorded. 8 In fact, the posi¬ 
tion of our judiciary as the “conservative element” in our govern¬ 
ment has been stressed alike by its friends and its enemies. To 
cite but one illustration: Speaking in the House of Representa¬ 
tives in 1848, Mr. George P. Marsh, of Vermont, said: 

“Is that Court a fit tribunal for the determination of a great 
political question like this? I am far from desiring to disparage 
the impartiality or the ability of a tribunal, distinguished for the 
possession of every judicial excellence, and which I hold in the 
highest reverence as the great bulwark of our constitutional liber¬ 
ties. Its pre-eminent ability is recognized by the universal voice 
of the legal profession; and its stern impartiality has been attested 
by decisions in the great cases of the Amistad negroes and Prxgg v. 
Pennsylvania. But it is precisely because of my reverence for that 

Court, and my exalted estimate of its value as a 

ment in our system that I would not impose upon it the painlu 

and dangerous obligation.” 

Of course, there have been “liberal” judges. And in very rare 
cases, they have retained their liberalism to the end. But these 

• See, for instance, Mr. Warren’s comments in biB Supreme Court about the 
judicial career of Chief Justice Taney. 
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are the exceptions that prove the rule. And the fuss we make 

when such a rara avis makes its appearance on the Bench shows 

how utterly unused we are to the phenomenon. In this connection 

we may quote the well-deserved tribute paid by Professor Worm- 

ser in the New York Law Journal to Mr. Justice Holmes in con¬ 
nection with his dissent in the Adkins Case. 

i S ve ky symbols—says Professor Wormser_and th- 

thl e “^?bol at on 1 ? 8 f P .r 0n 0f . Mr - Justice Holmes in this case is 

for fwentv “ arvard School; who thereafter ably se^ved 

ll»^ne“h C r?ee°n f forT 

federal pJer in ° f 

but they are dissents whicifutum^W® ° Pmi °" S ’ 

ent beauties of th e S rainbow but unlik? 1 ??^ t0 u he tra J lscend “ 

must prevail. To all n 17rri0 w.u °li truths which ultimately 
Holmes’ labor, and with him we^eef that* no^+f 7 L° f J 1 ustice 

Law JooKNAi^April 17 192? U Senr?n^ h - ul « m ately.” (N. Y 

and Minimum Wage.) ’ ' P ed m The Supreme Court 

The tribute here paid to Mr. Justice Holme* moo + - , 
served, but its very character marked the great contra^ ^ 

governs the country. The net result nf th Court which 

therefore, extremely depress,ng. Fo r as TlZ 7*°" is ' 
fessor Wormser has taken more than’ the usual nL° f Pr °' 

Justice Holmes is neither the “promise” ?!’ that Mr - 

the American Judiciary. That he is fi. <^ e . fulfil bnent” of 
evident-from the ve£ occaln „f T f t fuIfiUme nt” i 8 se lf. 
Holmes had been the “fulfillment” of th * If Mr ' Jus tice 
would have written the prevaiKno an , the Judiciary, he 

m the Adkins Case. And to use Prnf n ° dissenting opinion 
£on, the Adkim Case ° W “ ™- 

land which we have had in the lire^ i ^ . many case s of its 

of our constitutional law. And Mr. Justifw f f* development 

Ivlr * Justice Holmes’ dis^«+ ^ _ 
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Adkins Case is merely a repetition «■{ many Mhr-r disseutv in 
similar cases —a "symbol ’ oi his ueiM/rally dissentient aHjlijrjc 
towards the latest development of our const it u* mrial law. It is 
certainly a curious commentary on the American Judiciary, and 
on our constitutional system, that Mr. Justice Holmes’ greatest 
opinions are dissenting opinions. 

This, in a way, marks the great contrast, between our own gen¬ 
eration and the generation of John Marshall. If we compare the 
decade 1S1S-1S2S in our judicial history, with that of 1918-1928, 
perhaps the most striking difference will be found in the fact that 
the great opinions delivered in the United States Supreme Court 
one hundred years ago were opinions delivered on behalf of the 


Court, while the great opinions of our own decade were delivered 
in opposition to it. And when we compare the careers of John 
Marshall and Oliver Wendell Holmes we shall find that the most 


striking thing about them is this contrast: John Marshalls great 
opinions were prevailing opinions, while Oliver Wendell Holmes’ 

great opinions are dissenting opinions. 

And now a word as to the “promise” contained in Mr. Justice 

Holmes’ dissenting opinions. There is a tendency to picture the 
United States Supreme Court as becoming increasingly liberal, as 
shown in Mr. Warren’s article of 1913 and Professor Cushman s 
recent review of former Justice Hughes’ book on the Supreme 
Court. The actual course of the adjudicated cases certainly fur¬ 
nishes no basis for such a claim. Professor Cushman says, in sum¬ 
marizing Mr. Hughes’ views, as stated in his book on the Supreme 


Court, that: 

“The liberal decisions of today would have been impossible 
twenty years ago.” 

There is absolutely no warrant for that statement in the ac¬ 
tual course of adjudication. On the contrary, it may be said more 
truthfully that the reactionary decisions of today would have been 
impossible twenty years ago. Professor Cushman’s statement might 
have been true ten years before Mr. Hughes’ book appeared, an 
the word “twenty” had read “ten.” It is not true today, either 
of ten or of twenty years ago. Which proves at least one thing. 
There is no steady course of adjudication—although there tea 
steady course of absorption of power by the United States 
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preme Court at the expense of all other departments of govern¬ 
ment and of the people themselves. 

This, in a way, may hold out a “promise” of more liberal de¬ 
cisions in the sense that, there being no steady course of devel¬ 
opment, but a zigzag course, the same forces that brought about 
a change from a progressive phase to a reactionary one may in 
course of time bring about a reversal of the latest phase. And since 
ope springs eternal in the human breast, we may all join with 
Professor Wormser in the hope that this will eventually occur. 

of U th °<<f*? e is „ n0t the s]i * htest indication 


Mr. Justice Holmes 


in £ -- «uauue xiuimes 

as frequently dissented.” To which should be added, that he 

hoc? Knnvi _ • * t * * 


™ ^ 1 witn increasing frequency since Professor 

a °f rn ® er wro ^ e * s ar ticle on the Adkins Case some five years ago 
And the current of reactionary decisions does not show any signs 

timLTare^nn ° r *rl th f re an f chance > as ^ ar as the portents of the 
tunes are concerned, of another Oliver Wendell Holmes succeeding 

recent changes in^ersomeL^lFS'lSf cour2 taTeSl C t ourt ®f. it stoo<1 before the 

interesting comment on the role of chance Sit ^ , t . hese , expectations furnish 
article m The New Republic, Mr. Josenh^P^V f S S* n tl0 ? aI s ^ stem - a recent 

inir^f +H . th ? t a revolution has taken place bv the^rJo' f 9 oIorado attorney, 
country eo long from the quiet chamber ie r>^d colleagues, ruled the 

i™ 1 '/ bi i ter ^ ut iSSi dlcwJKLW' ”!u n ? w tomi *“ 

seems gone. The years of invalidate and political centralization 

J.““ om K lc democracy, of glorifying propfrtv rivhtT^Vi? 11 designed to achieve an 

he New Republic, September 2nd, 1931 ) ’ re OVer ' ^ p our New Dissenters, 

again do^J^S^^*^ “‘“Amenta and we fear that our “progressives” are 

rfa-Sw^ r nt ¥ th «‘ oontouato^oFlhe oThT 3 ; tUm °“f S bec‘rrecT, 
chance as K 1 ^f nds eatirel y on the personnel of ?>,f y q tein ° r introduction 

presence nf through by the narrow «T„. * poll py—» there be a 

Supreme Court to defSted^th^Se^f 4 U ? 5 ro . motion of”Ju°dge°Park^ n to the 

question, and the pur^oc^jw’of''A but P ri “uipally hy hi? views on“!he CO N 0miC 

|Srtere”"SS3d So? te'rSa ^“S^L^thstT 3 Jf*” 

“® seven years followine the A / rec l u ency, as they had 
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the present one. The clouds are still gathering. Of that. t} t rr« 
can be no doubt. But there is very serious doubt whether Mr. 
Justice Holmes’ opinions are really like the rainbow, and not 

wT J- ^ 

rather, like the lightning; which introduces or accriiupanies the. 
gathering storm. Professor Wormser is right in his assertion that the 
glory of Justice Holmes’ labors belong to all “humanity” only if we 


exclude therefrom the United States of America; which, for the 
present at least, has decided!}' rejected both the glory and the 
light of his dissenting opinions, preferring the safe and sane com¬ 
forts of Normalcy as understood during our Post-War period. 

For the present, at least, the “promise” of 1923 which has been 
fulfilled since then, is that of Mr. Justice Sutherland’s prevailing 


opinion in the Adkins Case. And the real import of that opinion 
is, perhaps, best shown by the following excerpts from the pre¬ 
vailing opinion of Mr. Justice Van Orsdel in the lower court, as 
Mr. Justice Sutherland’s opinion is really nothing more than a 
paraphrase of Justice Van Orsdel’s opinion. Said Mr. Justice 
Van Orsdel: 


“Coming now to the consideration of the vindication of the 
act as a proper exercise of the police power, we are of the opinion 
that it cannot be upheld. High wages do not necessarily tend to 
good morals, or the promotion of the general welfare. The stand¬ 
ard of virtue and morality is no higher among the prosperous than 
among the poor. Their worth cannot be measured in dollars and 
cents, or promoted by a legal subsidy. Never have wages been so 
high as since the outbreak of the late war, and never in the history 
of the republic has crime been so universal; and this condition, it 
must be conceded, has made a like unfavorable impression upon 
the morals of the people. A wage hosed upon competitive ability 
is just, and leads to frugality and honest industry, and inspires 
an ambition to attain the highest possible efficiency, while the 
equal wage paralyzes ambition and promotes prodigality and in¬ 
dolence. It takes away the strongest incentive to human labor, 
thrift, and efficiency, and works injustice to employee and em¬ 
ployer alike, thus affecting injuriously the whole social and in¬ 
dustrial fabric. Experience has demonstrated that a fixed mini¬ 
mum wage means, in the last analysis, a fixed wage; since the 
employer, being compelled to advance some to a wage higher 
than their earning capacity, will, to equalize the cost of operation, 
lower the wage of the more competent to the common basis. Ant/ 
intimation that the Constitution is flexible, even in response to the 
police power, is unsound . Powers expressly delegated by the Con¬ 
st itution—such, for example, as the regulation of interstate com- 
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merce—-may be extended to meet changing conditions, providing 
it can be accomplished without altering fundamental principles- 
but the principles are immutable, not elastic, or subject to change. 
Inat a state may not impair the obligations of a contract, or that 
no person can be deprived of his property without due process of 

to W nnWi? r ^?c. ClP 6S / undaraenta1 ., ancl if the Legislature, in response 
\aw’ o?f I niSm llt T^ guaranties by calling an act a ‘health 

power, may be changed, modified, or totally ehminated. 

JNor is the extent of such modification a matter of iudici«l 
discretion. To hold that the courts may declare a law violatbig 

unconstitutiona 1 under another, is the exercise of Irbitrart power 
a power said to exist nowhere in our svstom of 

tntheTJZl C0UU U bB l ° dged With m ° Te dan ^ous reS“ 

the ^bVrf^ge^Tp^ceViulZAl sod f ize Property rights under 
membered that oAhY *u f °"/ “^“utions. It should be re“ 

government an 5 fo r whTch eove~l wbich underlie 
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Z ™' 1 486-491 ; the Reports and the charges against him, I 
I 9 ?' 49 . 5 ' /f vors Parliamentary supremacy in the Institutes, I 495- 
496 >, significance of contradiction between Institutes and Dr Bon- 

"RuthoriZ 6 ’” 1 t 96 |" 4 *t 71 disc f don of Dr ■ Bonham’s Case and of the 
authorities cited therein, I 497-506. 

Collector v. Day (Buffington v. Day). II 196. 

Colonial Precedents. See Frost v. Leighton and Giddings v Browne 
Commonwealth v. Alger. II 432. y Browne. 

Commonwealth v. Caton. I 53-54, 531-536, 571 n. 

Commonwealth v. Hamilton Mfg. Co. First decision on constitu¬ 
tionality of labor legislation, upheld constitutionalifv of k n e 

labor law, II 408-409, 432, 440. constitutionality of hours-of- 

Compromise of 1850. Henry Clay and the II 6. 

Connecticut. Resolution in opposition to'Virginia Resolution T 170 
Constitution, (United States) . As test of co^itutTona £ ’ I vhf-' 

Power r 8 e ;° g tL‘ n it3 v P‘ aCe - * 10 ’ Marshall's view ofJudieai 
jrower, i 8-9, based on Virginia Plan T , 

omitted protection of individual rights’from,’I 116- dauw m^fnn 
I U m iT re r® laW °( the ]and h8s no counterpart in “rridf 
245;’impeachment^d^Jeffersordan°theory'°I”249^ ZTTc’ 1 

action, X 347; power^a^eyThei^fS STT?* 

CMS, II 113; poUticd &uVo^f m iI h lS n ..“ f ‘ a ^ ht r 

of the judges,” II 181; meJuring mhticaf L ng ‘ he mind » 

theoiy of, announced in Gelpcke Case, II 338- limitl’J 1 363 i Dew 
applicable to judiciary, II 354. cal i fn' * 338 ’ limitations of, not 

tect private rights II 390• now * •/ ° ew amendment of, to pro- 
II 485, 491, 492; “rational douht” T constlt utionality, 

of “constitutionality,” II 492-493- of > 11 490-493; meaning 

share decisis in coJritutionS^qSo^lT5W d C ““ “ d 

_ TOrumoNAL Convention. Great diversity of nni 
demi-gods or scheming rogues T sk. •»? _option as to personnel. 


scheming rogues I 85 - pvJL °P mi on as to person 

™ KU08 » 1 86 > Farrand on, I 85; Farrand 


on 
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Judicial Power in, I 88; opinion unwarranted, I 89; proceedings* 
throwing light on this question, I 114, 122, 123, 124; slavery in, 
II 4; legal tender in, II 151; direct taxes in, II 211, 212, 226. 

Cooley, Thomas M. Constitutional Limitations, quoted by Coudert re 
Fourteenth Amendment, II 123, 124; by Judge Peckham re “Privi¬ 
leges and Immunities,” II 364; by Mott re due process, II 380. 

Coppage v. Kansas. II 471. 

Corwin, Edward S. Article in Columbia Law Review re Myers Case, 
II 294, 295; Due Process of Law Before the Civil War, II 376, 377; 
re use of “due process” in Dred Scott Case, II 384, 385; re Wyne- 
hamer Case, II 410 n; re Case of the Manor of Dale, II 517; re Beard's 
statement as to members of Constitutional Convention, II 570, 571. 

Coudert, Frederick R. Supreme Court and trial by jury, II 358; 
“cant” in constitutional discussions, II 359; re Mankichi Case, II 
373; re decisions and public opinion, II 459. 

Court of Star Chamber. Its role in English history, I 76, 77; re Coke 
and criminal libel, I 487. 

Coxe, Brinton. Judicial Power not founded on inference, I 25; His¬ 
torical Introduction to An Essay on Judicial Power and Unconsti¬ 
tutional Legislation, I 25; legend of historicity of Judicial Power 
arose from work and has been accepted by country, I 30; misrepre¬ 
sented by Dougherty, I 30, 31; Conclusions of Historical Commen¬ 
tary, I 31, 32; on Judicial Power in Old German Empire, I 33; 
French Precedents for Judicial Power, I 35; Swiss Constitution 
excludes Judicial Power, I 37; no Judicial Power in Germany, I 38; 
Justinian Code as precedent, I 38, 39; Canon Law as precedent, I 
39, 40; French cases distinguished, I 41, 42; view that Judicial 
Power Was sometimes claimed in England prior to 1688, I 44; 
knows no colonial precedents, I 52; ignores James Otis, I 67, 68, 73; 
re European precedents, I 73; merely claimed that doctrine was 
“not unknown” to Framers, I 73;'express grant of Judicial Power 
theory, I 221; concedes not held by Marshall, I 22; re Marshalls 
inference from Constitution, I 223; re Tregor*s Case, I 498; re Rous 
v. An Abbot, I 500. 

Craig v. Missouri. Decision and opinions, I 381-384. 

Cummings v. Missouri. II 69, 70. 

Curtis, Benjamin It. Writes opinion in Murray f s Lessee v. Hoboken 
Land & Improvement Co., II 382-384; writes leading dissenting 

opinion in Dred Scott Case. See Dred Scott v . Sandford. 

Cushman, Robert E. Review of Hughes’ book in New Republic, II 
541; re increasingly “liberal” tendency of Supreme Court, II 548. 

Cutting, J. B. Letter to Jefferson re “lost” Massachusetts case, I 556, 
557. See Brattle v. Hinckley . 

Dana, Richard Henry. Argument in Prize Cases, II 38, 39; letter to 

Adams, II 40. ,. 

Daniel, Peter V. Dissents in Wheeling Bridge Case, I 437-439; B " 
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sents in Genesee Chief v. Fitzhugh, I 454-455; persists in his dissent 
in Jackson v. Steamboat Magnolia, I 456-461. 

Darcy s Case (Case of AIonopolies) . Involved in charges against 

Coke’s "Reports,” I 492; Coke argues for the monopoly, I 493; case 
occurred in 1603 but not reported until 1615, I 493. 

Dartmouth College Case. Doctrine partially overthrown by Jack- 

“2“ Revolution, I 340; effect on, of Charles River Bridge Case, 
I 397; based on express provision of Constitution, II 350; Story to 
Kent on, II 537; Cole, J. (Iowa Supreme Court) on, II 537. 

Davis, John W. Address before American Bar Association, II 20-21. 
Day v. Savadge. I 144-45; report of Special Committee of New York 
Bar Association re, I 485; involved royal patent similar to Bon¬ 
ham s Case, I 507; not decided on Coke’s theory, I 507; opinion does 

I 508^ tlOD C ° ke> 1 508 ’ dlctum not aa broa d as Coke theory, 

Delaware. Resolution in opposition to Virginia Resolution, I 171. 

DE T L ^ 7 LL W Th M ° S 1 8 l CASE V 1 487 ’ re statute of Scandalum Magnatum, 

I 497; Holdsworth on, I 487-488; Birkenhead on, I 488; Coke and 
the common law,” I 489. 

De TocQUEvnxE. United States governed by lawyers, I 133: on dis- 

qiia i ra ion of lawyers, I 133-136; under-estimated evils, I 136; 
re Judicial Power, I 402. ’ 

DlC “’ J T °" i he i^ uence of the French philosophers on the 
imi3 ’ 1 8 ° : °“ Ham,lton 8nd the ri « ht of Judicial Review, I 

1 Y pi . Cal °S op ' mioa in Profession, I 30; 
misrepresentation of Coxes mtention and achievement, I 31- mis- 

° f Coxe 8 Statement of existence of power in German 

Dougherty, Ex Parte. II 306, 307, 315 
Douglas, Stephen A. Squatter Sovereignty and, II 6 

1 S 4~' eSsT^4° f ^ “ 

S o^ 3SSS 

States’sm^e b C^rt 0< TT d 0 Of w n - ^ qU ? 8tiona Presented to United 

"due process” clause i ^ *° 086 

n™ 1 ?™ v ' Uobwjuu 4P.E.H, Co. xx 336 . 

857; Coudert re Wal^y'jtli^’ix^r’i^ 1 ” “ netru ^ io , n - n 355- 

» “ I*. 362-370" ifg 

tiOTi only on executive and judiciary II ’ 374 * *7* n ?^ nd 
abohahisg Star Chamber and J due^iess °/ 1640 

II 377-381; ^ failure of «m * ^ C8 ’ ^ 376; Mott on, 

» failure of great conservatives to discuss 
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re limitation of legislation, II 381; Taney and Curtis, II 383-385- 
treatment in Slaughter House Cases, II 386; Waile's opinion re- 
due process and general legislation, II 389-393; distinction between 
taking away common law rights and changes of law it-elf, JI 392, 
393, Shattuck on, II 395-396; Field’s opinion really attack on con¬ 
stitutional system, II 397; Kales in Yale Law Journal, II 514-530 

Eakin v. Kaxjb. Gibson on Judicial Power, I 403-405. 

Eleventh Amendment. Resolution introduced into House day after 
Chisholm v, Georgia was decided, I 129; re difficulties of amendment, 

I 130, re distribution of powers between state and federal govern¬ 
ments, II 316; re Poindexter v. Creenhow, II 317-322; Bradley on 

II 322-326; Burgess on, II 327-328. 

Elkinson v. De Liesseline. Invalidated South Carolina law barring 

free negroes, I 310; law enforced in spite of decision, I 310; Mar¬ 
shall on, I 311. 

Ellesmere, Lord Chancellor. Enmity to Coke, I 489, 490; approved 
charges against Cokes “Reports,” I 492; on Coke’s opinion in Bagg’s 
Case, I 494; on charges against Coke, I 506. 

Ellsworth, Oliver. Resignation from Chief-Justiceship and appoint¬ 
ment of Marshall, II 534. 

Embargo Acts. Political aspects of, I 257, 258; President’s instruc¬ 
tions, I 259; press comment, I 260-261; effect of Judge Johnson’s 
Mandamus, I 261; Attorney-General Rodney upholds constitution¬ 
ality of instructions, I 262; Jefferson orders Rodney’s opinion fol¬ 
lowed, I 262. 

Employers’ Liability Case (First) . II 463-464. 

English Law. Judicial Power no part of English Constitutional law at 
any time, I 3-4; sometimes claimed prior to 1688, Coxe, I 44, 112, 142, 
145; English Common Law no part of our Federal law, I 158. 

Fairfax v. Hunter’s Lessee. I 282; Virginia Court of Appeals refused 
to follow, I 283; Roane shows weaknesses of Marbury v. Madison, 
I 284; Roane’s opinion in accord with Wilson and Abbot, I 285. 

Falkenburgh v. Kramer. I 552-553. 

Farrand, Max. On personnel of Convention, I 85; on Hamilton as 
monarchist, I 86; quoted, I 88, 89; on Judicial Power in Constitu¬ 
tional Convention, I 88-97; 564-568. 

Federalist, The. Beard in re No. 78 ,1 104; Hamilton in No. 78 ,1 105- 
109; in No. 81, I 109-111 Hamilton’s position, I 112; No. 51 answers 
query of Special Committee of New York State Bar Association, 
I 118-120; on suability of the states, I 127; cited as authority for 
right of states to declare acts of Congress unconstitutional 

Federalists. In North better elements were, I 161; and the 

tion of 1800,” I 195; “Midnight Judges,” I 197; attempt to reorganize 
Federal Judiciary, I 235-236; Repeal Bill to annul effects 
attitude toward Repeal Act, I 237; Federalism 
premacy, I 256; had sectional point of view, I 268; opposed pro¬ 
tective tariff during Madison’s Administration, I 274; old-time 
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Federalist Patty disappeared with election of Monroe, I 275* con- 
S Marsha,. 32 .*; **?*??* *° property as against human rights, 

tt E"*" P ™ cipal dissenti «g opinion in Slaughter 

dl C e T r T?on S ,’ 11 177 - 178 ’ P ersists hfs dissent if 

Supreme Court become a super-legislature, II 183; writes dissenting 
?nrT„ n f » - V - Il nois - 11 393-394; presents his dissent 7n thf 
at™ cl II C iu U i™ g • 0pml0D “ Butchers’ Union Co. v. Crescent 

of the Nbw York f ourth 4°“^ 7 i udges Gray and Pe< =kham, 
oi me xvew York Court of Appeals, in the Budd Case, II 418-424- 

is views become the dominant views of the Supreme Court in All’ 
geyer v. Louisiana, II 423-428. supreme Court in All- 

H^n M - EN + MENT ; - J ^ dge MilIer on > 11 108-109; protection 

practically annulled by judicial action, II 204 ’ ' 

r letcher V. Peck. Judicial Power not involved in T on*. • 

Marshall for, I 263. involved in, I 263; criticism of 

F °^rTl 98 E ?n? E inA 11 ? ; . first time construed in Slaughter House 

cases II 98, 105, 106; opinions in and discussion of TT no ion 
p ^ 1 i 1U ment of »^ 1 204 i a nd jury trial, II 359-362. ' ’ ' 

Harrington against Judicial Power I 81-82 ’Jt l of Locke and 

FaSand ^ ^Ime I ^ ^ ° f Judicial ^erl 9 3; 

114-115; Constitution nofintTn^d 11 ! unconstitu f io uality” to, I 
vidual rights, I 115* deliberately ornTtW 6 ” 1 Pf otecti °n of indi- 

1 120 121 ■ Mad° teDd ^ d fra “ e a VUSSS? 

Marshall’; Uck 13 ” g’htical theury of Fmm'rs, I J 77 . 179 .’ 

by, I 253; Farr and ot intentions 0 / I BS4 ™ f DSe intcnded 
1M-169; intentions U W ^ 11 

miSy tS, nSV." 226 ‘ 227: di8regard by of inieSs of! 

124, 4^«I 7 a n ° N ‘ (FmST) Expreesly fo'bade Judicial Review, 

out Of, 1 140 !™*' StrUKgIe between England and France growing 

CHed hy Haines as Colonial precedent tor r n- • , 
fewer, I 519; daeuasion and conclusions. I 52 «S^ ‘ f ° r Jud,c,al 
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Fuller, Melville W. Writes opinions of the court in Income Tax 
Cases, II 224-227; writes dissenting opinion in Downes v. Bidwell 
(Insular Possessions Cases), II 266, 267, 279-280. 

Garland, Ex Parte. Struggle between Congress and Supreme Court, 
II 60-61; second exercise of Judicial Power, II 61; discussion of, II 
70-75; Supreme Court withdrew from contest after, II 76, 79, 81. 
Gelpcke v. Dubuque. II 331; social economic background of, II 333; 
state reversed itself on constitutional interpretation, II 334; general 
discussion and criticism of, II 334-354; Judge Miller re subsequent- 
history of subject, II 337; doctrine of, finally repudiated, II 343. 
Genes ee Chief v. Fitzhugh. I 448; opinions in and discussion of, I 

449-455. 

Georgia v. Stanton. II 78-79 ; attempt to bring “proper” case to restrain 
congressional reconstruction, II 79-80; opinions in and discussion of, 

II 81-84. 

German Law. Judicial Review unknown to, I 38. 

Gerry, Elbridge. On Judicial Power, I 89; on judges as statesmen, I 


452. 

Gibbons v. Ogden. Principles established by, I 307; overruled Kent’s 

decision, I 309; general discussion of, I 309-316. 

Gibson, John Banister. Appraisal of, I 404; Cohen re, I 404; Wig- 

more re, I 404. 

Giddings v. Browne. Cited by Haines as colonial precedent for Judicial 
Power, 519; discussion and conclusions as to true meaning of, I 


519-526. 

Gilchrist, Ex Parte. Test case re Jefferson’s embargo instructions, 
I 260; Johnson’s mandamus, I 260; Jefferson refuses to follow deci¬ 


sion in, I 262. 

Giles, William B. Speech re Virginia Resolutions, I 168. 

Goble, George W. On “reasonableness” in constitutional theory, II 

493-494; discussion of same, II 494-498. 

Godden v. Hales. I 44-46; as cause of Revolution of 1688; I 48; 
decided on authority of Sheriff of Northumberland , I 506, 514; Revo- 


lution of 1688 disposed of decision, I 516. ^ 

Godfrey’s Case. Involved in charges against Coke’s “Reports, 1 492; 

Coke’s attitude towards other courts, I 493. u 

Goodell, A. C. Discovered Brattle v. Hinckley, I 55; editor of Ac s 

and Resolves of the Province of Massachusetts Bay,” I 557; found 
no case between independence and United States Constitution w ere 
law was declared unconstitutional or law repealed because of ju lcia 
action I 557; legislature of Massachusetts recognized as supreme 

during this period! I 557-558. See Brattle v. Hinckley . 

Government of Laws or Men. I ix; change of personnel and c ange 

of decision in Legal Tender Cases, I 22, II 154; Lu on ’ 

United States a government of men and chance, II 532; ^warre 

appointments to first Supreme Court, II 532-533; element o 

II 533; re Roane, II 534; re resignation of Ellsworth 
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and a ppoint me nt of Marshall, II 534-535; Warren on appointment 

«7 C «fi in 5 S suc . cessor » 535-536; re Dartmouth College Case, II 
537-538, time element in re successor to Marshall, II 538-539* re 

successor to Daniel, II 540; Hughes’ opinion re government by men, 
II 542* Xmpnf ted f h l be le * f ° f i mdlvlduaI 3 ud g e s re stare decisis, 

chan'e 11 544; Powell re decision in Adkins Ca"Z II SM n tev- 

Z dy ^°h Daon on character of personnel of Supreme Court II 546 * 
Marshall on conservatism of court II 546 ° ’ 

Granger Cases. II 407. See Munn v. Illinois. 

Granger Movement. II 406. 

G ™e«Z7^ ° f ° tis ’ Speech on Writs of Assistance in Quincy's 

Juilliurd v. Green-man, II 179 ’ P ° D ° f °° Urt 

Green v. Biddle. I 373-374. 

GR 338 342^ EAL Re questlon of Showing decision of state courts, II 
Gregory, S. S. On Booth Cases, I 480-481. 

in ™ heelin Q Bridge Case, I 441; 
h18 disgust into the record m the McCardle Case , II 92 
Griswold v Hepburn. See Legal Tender Cases. 

R slavery, I4iS8?4XL ^ provisions of Mississippi Constitution on 
Gundling v. Chicago.’ II 468, 469. 

^nSad^f^ °V 1 9 ; 10; JudiciaI Power based on centralisation 
I 51-72 1 ST P tl ° n ^ f P °r er8 ’ J . 10 i on American “precedents” 

Commonwealth v. Caton and hJw case, I 555; 

M L ^hton and Qidding, v. Brooms. 

ham, bm Matthew. Re common law, II 423; re due - U aoj. 

re Ives Case, II 446 450 451 ° process, li 424, 

: m r y d power ” » d 

tertfo C n m i t0 87 COnSt r Uti0n ’. 1 861 had UtUe *0 do w4 framl^'cSnSi. 1 
tZZ “-f 1 ^hte, I il5; «: 

quesdoae ol neutrality to judgee, I 142^ 

I goroimant which did not inclodT judicial 

» x ia*o , on fflrect taxes, H 211 - 212 . uuuiciai 

a Bfciibbom fight for trial bv in«r 
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dissenting opinions in Hurtado v. I ^ 

Hawaii v. Mankichi, II 359-362, 366-371, 373; dissents in Income- 
Tax Cases, II 243-248; leads opposition to Imperialism in Insular 

Possessions Cases, II 280-282. 

Harrington, James. I 80; influence against supreme judiciary, I 81. 
Hawaii v. Mankichi. Trial by jury under the Constitution, II 371- 

373; F. R. Coudert on, II 373. 

Hepburn v. Griswold. II 152-154; Warren on reopening legal tender 
question, II 159; relation to Bronson and Butler Cases, II 163-164; 
opinions and discussion in, II 165-178; possible result of, II 203. 
Hobart, Lord Chief Justice. Relation of his opinions to American 
doctrine of Judicial Power, I 485-486, 506-507. See Day v. Savadge. 
Holden v. Hardy.. Eight-hour day for mine workers, II 430; opinion 
in, discussed, II 431-433; doctrine of, overruled in Lochner Case, 

II 434. 

Holdsiyorth, W. S. Quoted, I 487, 488. 

Holmes v. Jennison. Opinions and discussion, I 408-411. 

Holmes, Oliver Wendell. On judicial usurpation, I v; on increas¬ 
ing use of Fourteenth Amendment to cut down states rights, I vin; 
on Hepburn v. Griswold, II 168; dissenting opinion in Myers v. 
United States, II 391; dissent in Lochner Case discussed, II 440, 
opinion in Lochner Case, II 441-442; dissenting opinion in CMd 
Labor Case, II 476-477; dissenting opinion in Adkins Case, II 488- 
489; position discussed, II 489-491; Wormser on, II 547; n u 

discussed, II 547-550. , , T eo. 

Holmes v. Walton. Cited by Haines and others as precedent, 1 53, 

not reported at time of occurrence, I 531; citation as as 

427,” I 534; re State v. Parkhurst, I 535; reasons for reporting case 

in 4 Halsted, I 537-538; New Jersey reporting system, I 541 n; 

discussed and results noted, I 542-555. _ A aa «/.?a- 

Holt, Lord Chief Justice. Cited by New York State Bar As - 
tion, I 485; cited as supporter of Judicial Power, I 506; supposed t 
have upheld Coke’s doctrine in City of London v Wood, I 507, no 
justification for assertion, X 507-510. See City of London v.. Wood 
Homestead Movement. Present-day attitude toward bankruptcy fo 

early expression in, I 345. T ion 

Hoadly, Bishop Benjamin. On interpretation of laws, 

Hoadley, George. On Munn v. Illinois, II 400 n. tj 

Hooper v. California. Regulation of fire and marine » 

Howaed v. Gossbt. Congressional power of investigation, II 

Hughes, Charles Evans. On government of laws or men, I 

on reopening of argument in Legal Tender Cases, jj 359 . 

Hurtado v. California. Trial by jury under the Constitution, 

opinions, II 360-362; followed in Maxwell v. Dow, JH^365- ^ 
Hutchinson, Thomas. Historian, governor, ci 1 , ^, fnrma - 
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effect of Chase trial on 
1895, I 1; necessity for 


tion re Giddings v. Browne, I 519; his remark re singularity of 
proceedings in that case, I 521. 

Hy lt° n v. United States. (Carriage Tax Case). II 211; discussed, 

II 212; Judge Patterson’s opinion in, II 213-214; as authority in 
Income Tax Cases, II 212, 213, 214, 236, 250. 

Impairment op Obligation of Contract. See Charles River Bridge 

Case, Dartmouth College Case, Ogden v. Saunders, Sturges v. Crown- 
mshield. 

Impairment of Obligation of Contracts by Judicial Decision See 

Butz v. Muscatine; Gelpcke v. Dubuque, Myers v. Muscatine, Sharp - 
less v. The Mayor. 

Impeachment. Jeffersonian theory of, I 248; Jefferson unable to hold 

all his followers to theory in Chase trial, I 252-253; importance of 
defeat of Jeffersonian theory of, I 253* j ^ ... 

Federal judiciary, I 253, 379. 

Income Tax. Declared unconstitutional in xow, x ± ■ necessity tor 
cons ltutional amendment, I 2; opposition to reopening question for 
fear of loss of prestige of court, I 2. See Income Tax Cases. 

Income Tax Cases (Pollock v. Farmers’ Loan & Trust Co., Hyde v 
Continental Trust Co.). History of, II 206-210; re previous 
decision of question in Hylton v. United States , II 211; Hamilton 
and Madison re direct taxes, II 211-212; "century of error” II 213* 

!uZZT» S V D 2, H / l T C ,T;- n 213 ; vA decisions a^to 

functions, II 217; arguments in, II 217-222• Choate’s armimpnt tt 
218-219, 233, 253; criticism of court, II 222, 254-258; Judge White’s 

Jaw, ix 251, divisions of court in two decisions, II 252* Democratic 

A tf ° r “ ° D T decisi0n> 11 254 J ^nes, Harvard Law Review 
on, II 254, American Law Review on, II 255-258 ’ 

~) P 1wTii CASES v ' Dowses v. Bn, 

dWriora 1nZ,.rt Ved theory of Judicial Power, n 262; 

2 fi 7 . 1Ct . b ! tween TT ^es, II 265; division of court on imperialism IT 

ffaZi u mZ^I II 370. P 0 ”’ “ 28 ® : Wh “W on - 11 »! 

iREMxr,, Jamis^. Justice United States Supreme Court, hie debate with 

1 m ’ C “ K 0F - InTO,TOd “ agS^ CokeV^eports,-- 

IVI n V iib466- RA ^ w t r ‘ Compensation Case) . 

’j storm of protest aroused by decision, II 456-457* nrn 
nounciamento of constitutional law teachers TT 4^7 ako. • ^ r ?” 

0 , repudiated in 1ST. F. Central ft 7 ? at ’ Principle 
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Jackson, Andrew. Fight against United States Bank, I 375; veto 
message re bank, I 378; Sumner on, I 466. 

Jackson v. Steamboat 



ag noli a. Struggle in Supreme Court over 
admiralty jurisdiction, I 449; opinions and discussion, I 455-463; 
judicial amendment of Constitution, I 463. 

Jacksonian Democracy. Anti-judicial character of, I 1; historical 
aspects of, I 319-322, 375-380; retreat of courts due to, I 379-381, 
395-396, 406; Commonwealth v . Cat on, relation of, to, I 534-535. 

Jacksonian Revolution. I 317; Ogg on, I 318, 319, 320, 321; Mr- 
Master on, I 318, 320; Burgess on, I 319, 320; Muzzey on, I 321; 
insufficiency of traditional explanation, I 321; causes of, I 329-330. 

Jacobs, In re. Relation to Wynehamer and Dred Scott Cases, II 
410-411; principles involved produced revolution in constitutional 
law, II 411; relation to Judge Field’s dissent in Slaughter House 
Cases, II 411-418; to Budd Case, II 418; to Allgeyer Case, II 427; 
to Holden v. Hardy, II 430; to Lochner Case, II 434-437. 

Jay, Chief Justice John. In Federalist on suability of states, I 128; 
reverses himself in Chishol7?i v. Georgia, I 128; example of irre¬ 
sponsibility of judges, I 129-131; position on crimes in federal 
courts in absence of congressional legislation, I 144-145, refuses 
reappointment to Chief Justiceship, I 196. 

Jefferson, Thomas. Warnings against federal judiciary, I 1, accused 
of inconsistency by supporters of Judicial Power, I 94; due to con¬ 
fusion of historians, I 94; Judicial Power not question of individual 
conscience, but of political power, I 99; his belief in distribution 
of powers, I 99-101; his theory of Judicial Power, I 102; on federal 
common law, I 157; ordered commissions of “midnight judges” not 
to be delivered, I 199; pardon of persons convicted under Sedition 
Law I 247; letter to Mrs. Adams re pardons, I 247; believed judges 
responsible to people through impeachment, I 248; impeachment 
not a criminal proceeding but a political corrective, I 248; unable 
to hold all his followers to this theory in Chase trial, I 252; nrst 
term devoted to struggle against judiciary, I 253; refuses to appear 
in answer to subpoena in Burr trial, I 256; victory over Marshall m 
this matter, I 256; instructions to disregard Judge Johnson s ruling 
re embargo, I 262; on judicial undermining of Constitution, I 407. 

Jevons, W. Stanley. .Futile attempt by Judge Pec S' a “ 

to embody his economic views in Constitution, II 422- j P 

succeeds is Ives Case , II 446-450. 

Johnson, Andrew. Re Ex Parte Milligan, II 45-46 ; in strugg 

Reconstruction, II 56-61; veto message re McCardle Case , • 

Johnson v. Gordon. Revolt of Supreme Court of California in, 

476-477. , 

Johnson, William. Justice United States Supreme Court, first Repu- 
lican to be appointed to position, issues mandamus re emt*rg°, 
I 260: position in Martin v. Hunter’s Lessees , I 288-290, hoi 
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constitutional South Carolina law barring entrance of free Negroes 
I 310; leads revolt against Marshall in Ogden v. Saunders I 355-363 

Jones v. Olives. Re Holmes v. Walton, I 553; claimed judgment 
should be reversed because jury of twelve was illegal, I 554* argu¬ 
ment of counsel, I 554; Kirkpatrick chief justice at the time/1 554 
Judicial Power. Usurpation, I v; official theory of, I vii-viii • storm- 
centre of American politics, I, 1; explained by Judge Baldwin, I 9; 
Haines on, I 10; does not protect us against unconstitutional legis¬ 
lation, I 23, 245; first assertion under first Stuart, I 77* first 
attempted use under second Stuart, I 77; disappeared under Common¬ 
wealth, 1 77; revived under Restoration, I 77; disappeared with 
Glorious Revolution, I 77; historical theory of supporters of Judicial 
Power, I 84; not discussed in Constitutional Convention, I 88- Madi¬ 
son on I 90-91; kinds of Judicial Power, I 94; re lack of discussion 
by ratifiers, I 97; distinction between kinds of Judicial Power, I 98* 
meaning of unconstitutionality, I 99; Judicial Power under James 
Wilson s theory, I 100; Wilsonian Judicial Power intended when¬ 
ever mentioned at time of framing of Constitution, I 101; Hamil- 
tons conception of Judicial Power, I 112-113; not intended as 
protection of minority rights, I 115; function of constitutions in other 
countries I 123; significance of failure to exercise during first decade, 

I 125; S tare decists and, I 136-137; becomes official Federalist doc¬ 
trine, 1 165; in debates on Virginia Resolutions, I 167-168; change 

tutional^t ChaS T %o J ; ° U a } 1 250 ' inadmissibIe unc *er Clay’s consti- 

theo *y> I 295; dangers inherent in, I 431; Judicial Power 

ormerly and now, I 464-465; repudiation by state courts, I 464; 

Lrtrarttonshow 11 V Case ’ 11 25: P roblcms of Re- 

TOrkmgs of, II 154-155; time element in, II 155-156; results of 
exercise, II 203-205; notion that all political questions may be 

court^TT osQ 9 onstltution > 11 253 i indirect manner of attack by 
rts, 11 289, ignorance of people of effects of II 290-293; Executive 

a™ TTQ\ 8 l atUr j l°! d P ° Wer not under Constitution but under Judici- 
aiy, II 315; and Eleventh Amendment, II 327-328; and impairment of 

^dfr Z h COntra >r tS ^ y iudicial decision - 11 354; constitutionality 

Aforiwy v, Madison a question of power, II 398; under that 

th^ , h T " othin 3 to do with . PO ] >ey. II 498; Marshall’s 

T ^ repudiated and courts converted into legislatures, II 513-514 

GE ? NMAN tt Last Legal ^nder Case, II 152; re legal ten¬ 
on 164 ’ Warren on " II 159 > 179-181; Judge Field 

toe onlnd Zl p“ S ™°n the iudgeS ” 11 183; started )itera * 

covemmonf M ‘ tP reaI Position of Supreme Court in United States 

lyine the en !f /! 0USC , J ! . Lords ’ II 514-517 ; on basic rule under- 
1^ the TOnstrtutiona! decisions of the United States Supreme Court, 

hl8 views ail&lvzeri nnrl nr-iflm*©*-! TT Ma coa 
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Kent, James. Letter to Story on retreat of the courts, I 396; on “due 
process,” II 399-381. 

Kentucky. Resolutions, I 162-164; “Old Court-New Court” contro¬ 
versy, I 323-328; Court of Appeals of, follows Sturges v. Crownin- 
shield, I 328; relation of Kentucky court controversy to Sturges v. 
Crowninshield and Ogden v. Saunders , I 367-371; Court of Appeals 
of, refuses to follow decision of United States Supreme Court in 


Green v. Biddle, I 371-374. 

Kilbotjrn v. Thompson. Congressional power of investigation, II 303- 
315. 

Knox v. Lee (Legal Tender Cases). Second Legal Tender Case , II 
152; due to change of personnel reverses decision in Hepburn v. 
Griswold, II 154; re Warren, II 159, 161; opinions in, analyzed and 
discussed, II 154-178. 

Landis, James M. Congressional power of investigation, II 315. 
Lapsley v. Broshears. (Kentucky Court of Appeals “Old Court-New 
Court” controversy) I 370-371. 

Leffingwell v. Warren. Supreme Court reaffirms doctrine that in non- 
federal questions, federal district courts are to administer the laws 
of the states, II 335; Supreme Court will follow “latest settled ad¬ 
judications” in state courts, II 338. 

Legal Tender Cases. Economic problems involved, II 156-157. See 

Hepburn v. Griswold, Knox v. Lee and Juilliard v. Greenman. 
Legislative Power of Investigation. II 303-315. 

Lewkowicz Case. See Queen Aeroplane Co. v. Lewkowicz. 

License Cases. State control of liquor traffic, I 415; nine opinions, I 
416; constitutionality upheld unanimously, I 416; confusion due to 

slavery, I 416; opinions discussed, I 418-422. 

Lincoln, Abraham. On Dred Scott, II 29-31; views on Constitution 
and Judicial Power, II 32-33; and Ex Parte Merryman, II 33-35; 
disregarded Supreme Court’s opinion on advice of Bates, II 36-38; 
and trials by military commissions, II 44-48; and Secession, II 58. 
Little (Captain), Case of. Grew out of Non-Intercourse Act, I 258- 
259; Marshall’s opinion in this case prevented the growth of an 

American Administrative law, I 259. 

Lochner v. New York. (New York Bakeshop Case) . . II 433- > 

followed in People v. Williams, II 443; not followed in Muller v . 
Oregon, II 463-466; limited in McLean v. Arkansas, II 468-470; re¬ 
pudiated in Bunting v . Oregon, II 485-488; resuscitated in Adkins v. 

Children’s Hospital, II 477-488. _ __ . 

Locke, John. His opinions unfavorable to Judicial Power, I 82, in 

influential Framers agreed with Locke, I 82. 

Ltjbton, Horace A. Justice United States Supreme Court. On govern 

ment of laws and not government by men, II 531. 


McCardle, Ex Parte. Reconstruction, II 86-93. 

McCulloch v. Maryland. OpenB new phase in Marshall s career, > 
opinion in, I 299-300; opposition to, I 300-301; interpretation o , 
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off il 6 1^187 rican Law Review on meanit “g of constitutional doctrine 

McLean v. Arkansas Law involving wage agreements of miners II 

11 468; relation to bundling Case, II 

n S’“ n ;^r tisfact0ly character of 8uch 

dJSfta second cLTi^U "5"“" Brid ° e Ca °°’ 

Z!tC^ Sm /-/ t t amb ° a f Ma>9n0lia - 1 «««£dTssentTin Ted 

authority, II 11-12. DOt regard the decision as 

McMillan v. McNeill. I 341. 

“r Ej RlC ff AB ? c :. 4 PZea for the Supreme Court. I 23* on leeis 

aspect of Judicial Power, I 30* his Dositinn a ^ 011 hlstonca l 
Coxe, I 222. * 8 P osltlon Clte d and approved by 

Madison, James. Leader of Constitutional Convention T qo . « , 

subject, I 101-102* his n]«n for r* •, 1 94, his views on the 

Judicial Power and individual rights'l 1 102_103 i on 

bank bill on ground oftco^itutiotlity Tm’ a ‘ 

tion, I 164* defies Morc.i,oii ; %r t ^ A 1,38 > letter re nullifies- 

Internal Improvement Bill I 274' iIaiivlon ’ 1 201; vetoes 

diffejed from those of James WdsInTo^ing 1Z* 

hw opimon as to its unconstitutionality, 1473- Famnd'^n’lSM 1 '.^® 

JW '•n^ I r“r a n d 23 I 6 556 - S67; 

Manc^of R ®f olution ^» 1163 > 174,175-178. 

517. ’ HE ‘ As Precedent for Judicial Power, I 516- 

A 21?2537 ^^Ming^f^o-S?* 611 j U + ^ ciary and executive, I 
decisions, I 275-276* Roanp'a * • • r ® a ^ 10n to Marshall’s later 

of, I 283-28S; relation to conSfonal Tn' 

doctrine^n^dSitlZTl’ 11 298 ‘ 299: 

> al» Jo^Ehlr th8t D ° W aCtUa1 '^ d, II 

390; necessityfor base^on thenV 6 ” .“ nstitut ! onal amendment, n 
Constitution, II 399-404. prevailing opinion as to meaning of 

• Theor y of Judicial Power, I vii* views of foil 

constitutional interpretation I 2 ■ P hif* ^ 00,1118 and correct 

*bieh governs uTto^y l ij J 2 ’. l ^,, J “ dlclaI not the same 

Ilogical implications of his oOTirtituttomlth^o^ 1 
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I 227; his failure to declare Repeal Law unconstitutional, I 241; not 

the founder of the Judicial Power as it is today, I 275-276; and the 

Young America movement, I 277; post-war decisions fall into three 

classes, I 297; letter to Story, I 311-312; analysis of his. position in 

different classes of cases, I 328-330; and the Booth Cases, I 479, 483; 

and present-day Judicial Power, II 2; re commerce clause and 
labor law, II 475. 

Martin v. Hunter’s Lessees. I 281-283; discussion of, I 283-285; Vir¬ 
ginia Court of Appeals on, I 285; Judge Johnson’s position and its 
meaning, I 288-290; no mandate in, I 289. 

Martin, Luther. Position on Judicial Power, I 89, 123-124. 

Mason, George. On Judicial Power, I 89, 238. 

Massachusetts. Constitution of, on separation of powers, I 83 ; resolu¬ 
tion of, in opposition to Virginia Resolution, I 173 . 

Matthews, Stanley. "Writes opinion of court in Hurtado v. California , 
reference to the laws of the Medes and Persians, II 360. 

Maxwell v. Dow. Trial by jury, II 362-370. 

^Iayor of New York v. Mjln. Right of states to pass port regulations. 
I 381. 


Meigs, William M. Article in American Law Review, I 55; on preced¬ 
ents, I 536. 

Mercer, John F. On Judicial Power, I 169-170. 

Merryman, Ex Parte. Lincoln and Taney, II 33-43; Taney on war 
powers of president, I 34-36; Burgess on same, I 37; Binney on same, 
I 36-37. 


Miller, Samuel F. Writes opinion of court in Slaughter House Cases , 
II 101,-107-110; dissents in Bronson v. Bodes, II 164-165; writes 
principal dissenting opinion in Griswold v. Hepburn , II 172-174. 

Milligan, Ex Parte. War powers of president and congress, H 45; 
Burgess on, II 46-52; judicial attitude toward Reconstruction, II 58; 
American Law Review on, II 59-60. 

Mississippi v. Johnson. Congressional reconstruction, II 76; opinions 
in, II 76-78; distinction between mandamus and injunction, II 78-79; 
re separation of powers, II 80-81. 

Missouri Compromise. Purpose and principal features of, H 5; con¬ 
stitutionality of, II 6-12; repeal of, II 6. See Dred Scott Case . 

Monroe, James. I 275. 

Montesquieu, Baron de. Political doctrines of, and their influence on 
the Framers, I 79-80; re distribution of powers, I 101. 

Moody, William H. On Slaughter House Cases in Twining v. New 
Jersey, II 114-116; writes dissenting opinion in Employers* Liability 
Case, II 464. 

Morris, Gouverneur. On Judicial Power, Farrand, I 89; re constitu¬ 
tional provision for admission of new states, I 93. 

Muller v. Oregon. Law limiting hours of labor for women, H 463; 
overrules Williams Case and limited Lochner Case, H 463; basis of 
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decision, H 465-466; real effect of decision, II 467-468; relation to 
Adkins Case, II 481. 

Munn y. Illinois (Granger Cases). Decision and opinions, II 387-393’ 
revolutionary character of Field’s use of “liberty,” II 394* really an 

n^qT °* the con ftutional system, II 397; re theory of higher law, 

on fum ^ c _ orrectness of decision, II 399-400; Charles Marshall 
, II 400-407, re property affected with a public interest, II 409* 
overruled in Tyson Case, II 503. ’ ’ 

Ml pRo\^:MENT Co f * MPR °Y EMENT . C °* ^ Den v * Hoboken Land & Im- 
Hardy, 11^31^ ^ 11 383 ' meanmg of > 11 383 ; cited in Holden v. 

M Mmer dL U se C niril'3«-34°5 W8 ded8i ° n “ C ° S °’ 11 343 ^ Jud « e 

MY Sfi V ‘ United St ates. Power of removal of federal officers II 290- 

^ova°rPoVe°: 11 294 - 295; me ““ e of n 295^ ^ 

"toe^Ge^TcMe^ 3 LomsuJ,A Sdoah Repudiates doc- 

N Taw?heW C cSJnaUI^ 72 V ' WH “* W ° rk “ e ^ -mpeusaMou 
Judicial Power ?^j T, f ^ Special committee to investigate 

torica% weil founded, I 11 ; report” quoted and d^uted^n ** 

i 8 4 -«b 497 ' 5031S07 ' S14 ’ 536 «S 

40 Sturges v - Crowmmhield, I 348-366. See 

Ohio Life Insurance Co. v. Debolt +- 

of OhiJ, 4 l 476 . eCI81 ° n and ° pinions » i 471-476; action^ Supreme Court 

^SSt C jSI^ I 323 r ; a e“nom^c 

1326; relief party wins at the noils snrf ” stltutlonaI b y state courts, 

1326; two rivalCourts of Ap»au^i™ f " P T C ° Urt of Appeals,’ 
on civil war, I 327; struggle^rangferred tn ^ Snd Ver S es 

a«,- 

"“wieel. I 71; J^eG^Tfy^ff ConstitutioT merely 
speaker, I 72. 7 , L 70, regarded as revolutionarv hv 




Mundat. 1563 
C Asm. I 308. 


Relation of States 
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of foreign and interstate commerce, I 415; no opinion of court, I 416; 

nine opinions, I 416; confusion due to slavery, I 416; decision and 

opinions, I 422-427; Van Buren cites Virginia and Kentucky Resolu¬ 
tions, I 465. 

Peckham, Rufus W. Embodies Field’s constitutional doctrines in dis¬ 
senting opinion in Budd Case , II 420-424; his elevation to United 
States Supreme Court marks an epoch in American constitutional 
history, II 444; Field-Peckliam doctrines become official with Allgeyer 
v. Louisiana in which he writes opinion of court, II 424, 427-429; 
writes opinion of court in Lochner v . New York, II 433-439. 

Pendleton, Edmund. Presiding Judge of Virginia Court of Appeals. 
On consequences of doctrine of Judicial Review, I 288. 

People v. Budd. See Budd Case. 

People v. Williams. Ten-hour day and prohibiting night-work for 
women, II 443; declared law unconstitutional by New York Court 
of Appeals, II 443; court on rise of labor legislation, II 443-444; 
overruled by Muller v. Oregon, II 463. 


Peyroux v. Howard. I 458. 

Phillips, Case of Josiah. I 53 

Piqua Branch v. Knoop. Bank taxation, I 470-476; state judiciary 
revolt against United States Supreme Court, I 476. 

Plucknett, Theodore F. T. On Coke’s design for power, I 494; on 
Rous v. an Abbot, I 500; on Strowd’s Case; I 502-503; on Holt’s 
opinion in City of London v. Wood, I 509; on Sheriff’s Case, I 514- 
515; on Case of the Manor of Dale , I 517. 

Poindexter v. Greenhow. Eleventh Amendment, II 317-328; Virginia 
Funding Act, II 317-318; questions presented to Supreme Court, II 
319; opinions and discussion, II 320-327; Burgess on, II 327-328. 

Potts, C. S. On Power of legislative bodies to punish for contempt, II 


311 n. 

Powell, Thomas Reed. On Adkins Case, II 491-492. 

Precedents fob Judicial Power. Justinian Code, I 38; Canon Law, 
I 39-40; French Cases, I 41-43; Haines’ statement on and list of 
“precedents,” I 52; cases analyzed, I 53-67. See English authori¬ 
ties for Judicial Power, Brattle v. Hinckley, Commonwealth v. Caton, 
Frost v. Leighton, Holmes v. Walton, State v. Parkhurst, Taylor v. 
Reading. 

Prigg v. Pennsylvania. Fugitive Slave Laws, I 412-414; quoted by 
Judge Harlan in Civil Rights Cases, II 143. 

Prize Cases. II 38-43; relation to Dred Scott Case, II 56; Lincoln’s 
policy on Secession gave rise to, II 58. 

Progressive Era. Began with Muller v. Oregon, II 461; importance of 
McLean v. Arkansas in, II 468; ended by the World War, H 475. 

Quaker City Cab Co. v. Philadelphia. Law adopted in 1889 declared 
unconstitutional in 1928, II 507; previous decisions in tax cases 
collated by Brandeis, II 507; opinions, II 507-509. 
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Queen Aeroplane Co. v. Lewkowicz. I 14-21; the sheriff and the judg¬ 
ment in, I 27-29. & 

Railroad Co. v. Letson. Reverses Bank v. Deveaux, I 263-264 470 • 
Daniel, J. in, I 470-471. ’ ' 

Randolpii, Edmund. Classed by Beard as supporter of Judicial Power 
Power ^ 571 argUment m Com ™onwealth v. Caton against Judicial 

Ranoolph, John. Of Roanoke. Speech on Repeal Bill, I 239-240- 
headed Committee of Managers in Chase impeachment, I 252. 

Read, John M. On Gelpcke v. Dubuque. II 349. 

RE 56 N TtoSln N Ind T C JUdiCia ‘ P ? T W ? 8nd ’ 11 53-54 ! Johnson and, II 
dent^ril fir M S ngre8S re ’, I i 58-59; con E ress i°nal versus p^si- 

nSl d r t,aI / Ian ’ ? 65 - ; Samner on - 11 66-68; Supreme Court e^adee 

Sritssjs-JLS' 'sir*' »- - W s 

RK Rro C |L PADl ' S ' °“ ° 0l0nial precedents - 1 519 , 520 . See Giddings v. 
RE mIZ CW E If 29 °B nStitU M° naIity ° f president ’ s Powers involved in 

nofds re rii«eni- 296 ’- P e° b . li ^, as to who has Power, II 297 ; McRey- 

enf^ment of eongresmonalLcpretatio^ oTsuS^utt 

R ^f Beveri^’onT^I^ 8 * 8 ' reor S a ““ of judiciary, 

■ V TT and South 6»eraUy repub- 
Court BiU I 198-Z rilf f e T n , lead , erS ° f ’ 1 162 J Position Circuit 

239; threatened to impeach iudgM C if r Sin WS U “" stltatioml . 1 237- 

irf’jr!™ toward expansion, I 268-269; and War of 1872 tS 
elder statesmen Deaceful PYD 9 T>C 7 /‘inia 4 ^ _ * 9 ^ 270 1 


expansionists—youngi 


J udiciajries 


^ J«ner S lessees, I 281-289* Kentuckv^m ^5? eals Martin v. 
Biddle, I 373-374* Wisconsin (innwm ^ n ^ ourt and Green v. 

fomia Sup^mTcorn and Son £ I 4 469-47 «: Cat 

Court, "“ 4 e de£ea mandate of United States Supreme 

S^“moK OF 1^' c r ^ B U e < d d bt y dl eCiSi °“ Z hip Mone V Cate, I 78 

lanam,. Resolution in opposRio.; to vtginia Resolution, r 
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Ribnik v. McBride. Law regulating charges by employment agencies, 
II 509; law passed in 1918 declared unconstitutional in 1928, II 509; 
question of reasonableness not involved, II 510; Sanford and Stare 
decisis, II 512. 

Roane, Spencer. On power of United States Supreme Court to review 
decisions of state courts, see Martin v. Hunter’s Lessees. As to his 
possible appointment as Chief Justice, II 534. 

Robertson, William J. Arguments for his appointment to United States 
Supreme Court, II 540. 

Rodney, Caesar A. Letter re encroachment of judiciary on legislature, 
I 202-203; gives opinion controverting Judge Johnson’s opinion on 
Embargo, I 262. 

Rous v. an Abbot (Case of the Seals). I 500-501. 

Roosevelt v. Meyer. Question of legal tender squarely presented in, 
but avoided by United States Supreme Court, II 156. 

Root, Elihu. On importance of prestige of Supreme Court, I 12. 

Rutgers v. Waddington. I 56-58. 

Rutledge, John. Appointed Chief Justice, I 148; Senate refuses to con¬ 
firm appointment, I 149-150, 364; as illustration of element of chance 
in our government of men, II 533. 

Scott, Austin. See Holmes v . Walton. 

Separation of Powers. James Wilson on, I 3-5; theory abandoned by 


supporters of Judicial Power, I 10; Everett v. Abbot on Judicial 
Power and coordinate branches of government, I 14-17; French view 
of, I 42-43 ; John Adams on, I 96; question of supreme legislature or 
coordinate branches at formation of Constitution, I 101; letter of 
Jefferson to Mrs. Adams, I 247. See also, Martin v. Hunter’s Lessees, 

Tyson v. Banton. 

Sharpless v. The Mayor. Pennsylvania case upheld right of legisla¬ 
ture to permit municipalities to issue bonds in aid of railroad con¬ 
struction, II 330; Black on reasons for decision, II 331-333. 

Shattuck, Charles E. On term “liberty,” II 395. 

Shaw, Lemuel. Definition of police power in Commonwealth v. Alger, 
II 432; as author of doctrine of assumption of risk, II 447 n. 

Sheriff, The. And unconstitutional legislation, I 27, 29, 178, 225. 

Sheriff of Northumberland, Case of. I 506-507, 514-516. 

Ship Money Case. Produced Revolution of 1640,1 76; attitude of Eng¬ 
lish courts to, II 12. . * 

Slavery. Supreme Court dominated by question, I 407 ; confusion in 

decisions due to, I 407; majority of Supreme Court pro I 410 ; paMioa 
aroused by, I 412; re repudiation of Judicial Power, I 465-466; Booth 
Cases, I 478; attempted by Supreme Court to settle questioni m Dr 
Scott Case, II 2, 3; Benton and Lincoln on Dred Scott , II Z7-4I. 

Slaughter House Cases. Struggle involved, II 94; chara 

eion, II 94-95; opinions and discussion, II 97-113; ultimate ' 

of decision, II 100-101; and Marshall in Fletcher v. Peck, H l, 
majority and minority opinions show weakness of constitutional sy 
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tem, II 113; Judge Moody in Twining v . New Jersey on, II 114-115- 
Taylor on, II 119-120; Koyall on, II 120-123; Coudert on “privileges 
and immunities II 124; Abbot on same, II 124; curtailment of 
Negro rights, II 125-129, 145; decision that “privileges and immuni¬ 
ty,, tt Zl fund T amentaI ri £ hts ” reaffirmed in Maxwell v. 

Sloop bIJsycL ^ FWd “ dUe pr<W ’ in ’ 11 387 ' 

SM on*rA*i* . Law . P^biting any person from acting as conductor 
or condnrtnr^ 3111 ^*^ 11 * h . avmg worked for two years as brakeman 

Spbingeh v. tt n'23?, e 248 ed UnCOnstitutionaI ' 11 ««• 

Stanton, Edwabd M Argues Wheeling Bridge Case I 430 
TAa ^ Dtcisis. Decision binds even minority opposing it I 136- court 

V? l h ° USh r i0rHy -uLgTh'en be 
11 336 ' 337: in Ty30n v - Bantm - 11 

State v. Bissell. II 336 . 

V w A “ HDB 2‘- I* 35 - 540 - See also Holmes v. Walton. 

State v. Wapello Co. II 337, 354 . 

Thomas Jefferson Case of Onoc+;<->»* ... 

diction decided adversely to federal cou^, X 448-44““‘nd’c^’Tof 
Steamboat Magnolia, 1457-458. ’ d L °> 

Stovens, Thaddeus. In re Ex Parte Garland, n 75. 

City Cab Cass' jFwr UtS 'f Tvmn v - Banton, XX 504; and Quaker 
V. McBride, lino* 07 ’ ’" lteS pnnclpal di9scn ting opinion in Bib mk 

9r to’ P^Mge 1 ^? m the .. CoMtitution published under 

lM0-39A ghta f MarshttU 8 P nn eiples in Charles River Bridge cTse, 

S *^S4 ’ reMao ”-APP°“ tln e nt leads to charge of “court packing," II 

tt* d 1 ,ared ^‘“‘ional not- 
V ‘ 0Dg g0Vemmental « “tor- 

OwramtemwA 



One of the principal causes 1 

1 Kir J show * uneoundneae of Ji 

j nffai|i | |m ******** that derasitm is legislative 



e Case, I 380, 407; 
spcech in Senate re Judi- 

on Reconstruc- 

j 
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first decade, I 125; first decision necessitated constitutional amend¬ 
ment, I 125-126; partisan body, I 145; attitude re constitutionality 
of section 13 of first Judiciary Act, I 242-243; Coolidgr, prove- 

that it had been applying unconstitutional law for many yours, I 
278-279; distinction between lines of decision running, respectively, 
from McCulloch v. Maryland and Dartmouth College Case, I 342-343; 
list of cases in which it annulled acts of Congress during first one 
hundred years, I 180-185, II 1-2, 135, 192-205; divisions in manner of 
interpreting Constitution in first fifty years, I 400-401; no attempt 


under Marshall to exercise Judicial Power, I 401 ; results of constitu¬ 
tional interpretation of first fifty years, I 402; re overruling decisions 
of, II 3; Lincoln on, II 33-37 ; in Ex Parte Milligan, II 45; and breach 
between Johnson and Congress, II 59; Congress versus, II 60; with¬ 
drew from contest over Reconstruction after Garland Case, II, 76; 
evaded passing on Reconstruction Act, II 84; obeyed mandate of 
Congress in McCardle Case, II 90; emasculates Fourteenth Amend¬ 
ment in Slaughter House Cases, II 114-118; Taylor on its evasion 
of question of constitutionality of Enforcement Act, II 134; in reop¬ 
ening of legal tender question, II 159-161, 542; re Constitution in 
“minds of judges,” II 181-184; not bound by its own decisions unless 
it chooses to honor them, II 313; and the Eleventh Amendment, II 
328; doctrine of Gelpcke Case, II 352; on chance decisions of, II 463- 
544; as American House of Lords, II 513-531; Kales on its attempt 
to enforce “enlightened opinion of commerce and industry,” II 523- 
526 ; same on laying down of general rules by, II 526-527 ; conserva¬ 
tism of, II 545-549; no steady course of adjudication, but steady ab¬ 
sorption of power from other departments of government and from the 
people, II 548-549; exaltation of property rights at expense of 
human rights, II 550-551. 

Sutherland, George. Assumes leadership of “Normalcy” majority of 
Supreme Court, writes opinion of the court in Adkins Case, II 480; 
argument from “reasonableness,” II 492-498; writes opinion of court 
in Tyson v. Banton, II 502-504, and Ribnik v. McBride, II 510. 

Swiss Law. Forbids Judicial Review by constitutional provision, I 36. 

Symsbury Case. I 54. 

Taft, William H. Dissented in Adkins Case, II 480, 485-488. 

Taney, Roger Brooke. Writes opinion in Charles River Bridge Case, 
I 380; “father” of present-day Judicial Power, II 2; his political doc¬ 
trine, II 3; Sumner on, II 4; re reputation, II 4; definition of police 
power (in License Cases), II 389. See also, Dred Scott Case, Ex 
Part Merry man, Ohio Life Insurance Co. v. Debolt; Piqua Branc 

Case, Genessee Chief v. Fitzhugh. _ 

Taylor, John. Introduces Virginia Resolution in General Assembly, 


On Trevett v. Weeden, I 61; on Bayard v 


167. 

Thayer, James Bradley. —.. . . __ 

Singleton, I 63; on Marbury v. Madison and Eakin v. Raub, I 405. 

Taylor y. Reading. I 539, 541, 542, 555. 
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Texas v. White. II 92. 

Thirteenth Amendment. Millpr rm tt mo. • • , „ 

effect of, II 137; annulment of, n’m ’ Plm ° n ° n 

Trade-Mark Cases. II 199 . 

Trebilcoeck v. Wilson. II 44 , 156 . 

Tregor’s Case. I 498-499. 
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